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“Law too is the imprinted 
formalization of customs, tra- 
ditions and attitudes, and thus 
is often far removed from the 
scientific precision of the lab- 
oratories of natural or social 
sciences, and from the findings 
of science.” — From Making 
the Years Count (1955 Report 
of the New York Joint Legis- 
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Insurance Company Associations 


Reporting to our readers this month 
is Charles W. Tye, of Joseph Froggatt 
& Company, Newark, New Jersey. 


JROBABLY no profession 
in the world maintains so many associ- 


business or 


ations of various kinds as does the business 
of insurance. Comparatively few people 
within the business are really familiar with 
the structure of these associations, and few 
outside the business even realize they exist 
or the reason for their existence. Yet, they 
exist primarily for the purpose of bene- 
fiting the insurance-buying public. In this 
discussion, I will limit my thumb-nail sketch 
to the fire and casualty insurance industry 
types of associations. 


Association of Casualty 
and Surety Companies 


The Association of Casualty and Surety 
Companies is an association of stock in- 
surance companies, other than life, with a 
membership throughout the United States 
of most of the major casualty and surety 
companies and whose membership is con- 
stantly growing. It operates through a 
full-time staff for the basic purpose of 
co-ordinating information, both legislative- 
wise and public-relations-wise. It is not a 
rate-making organization nor does it file 
forms. Essentially, it deals with accident 
prevention, both highway and _ industrial, 
maintains the Center for Safety Education 
at New York University, handles claims 
procedures through its claims bureau, and 
has an outstanding law department which 
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between 
federal 


maintains liaison 
and the state and 
litigating agencies. 


the companies 
legislative and 


The association is constantly trying t 
formulate and publicize traffic engineering 
throughout the United States. This is done 
with the aid of traffic officials and editors of 
various publications related to traffic. In- 
auguration of the “Safety is Good Business” 
program sponsored by the association jointly 
with the National Association of Insurance 
Agents has been a vital factor in the surge 
of traffic safety activity on a national level. 

Industrial safety also has a most promi- 
nent part in the prevention 
feld. The accident prevention department 
has as its aim the elimination of hazards 
and the anticipation of them before they 
result in bodily injury or property damage 
accidents. 


association’s 


Continuing studies go forward 
in varied fields such as noise hazards, air 
pollution, flameproofing, radioactive poison, 
and many others. In the mechanical field 
there are also many new safety measures 
made available to safety agencies, member 
companies and to the public, all in the ex- 
pectation that lives will be saved and 
property protected. 

The claims bureau does an outstanding 
job for the insuring public. For example, 
through its fraud investigation division, the 
bureau has broken up many organized rings 
of fake accident crooks and has aided in 
the conviction of numerous fraudulent 
claimants, thus preventing the payment each 
year of millions of dollars of bogus claims. 
Through an appraisal plan which is now 
in wide use throughout the United States, 
fair charges for automobile repairs are 
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obtained by engaging the services of quali- 
fed independent specialists to estimate the 
[ damaged 
of relying wholly on garage estimates. 
extent 
between the claimant and garage personnel. 

The 


portant 


cost of repairing cars instead 


This 
avoided collusion 


has to a great 


has the im- 
keeping the 
continuously informed 


law department 
function of 
companies 


very 
member 

about 
legislative, administrative and judicial de- 
velopments which affect them and the in- 
suring public. The law department 
serves On various industry committees con- 


also 


cerned with accident prevention, disability 
catastrophe and 
damage legislation. During legislative years, 
the staff 
and reports to the 
regarding it and its potential impact upon 
the industry. 


benefits, insurance, war 


reviews all pending legislation 


member companies 


The association’s casualty department also 
is deeply affected by law and legislation. 
It is concerned with rulings that can affect 
every American family, at work or play, for 
it labors particularly in the wide fields of 
automobile, workmen’s compensation, and 
lisability insurance. 

Of importance to the country’s workers 
are the model second injury fund and oc- 
cupational disease bills that the department 
has drawn. The former, developed to en- 
courage employment of the physically handi- 
capped; and the latter, to provide financial 
protection for those who suffer occupational 
to give greater se- 

America. 


illnesses, are designed 
curity to Mr. and Mrs. 
Injuries due to war hazards have received 
special attention as they affect workmen’s 
compensation insurance. A committee repre- 
senting all writers of workmen’s compen 
sation insurance, including self-insurers, has 
been formed and, with the cooperation of 
the casualty department, has presented the 
views of casualty insurance to Congress. 


Another project, particularly helpful to 
motorists, is the model motor vehicle safety 
responsibility bill, drafted to give real pro- 
tection against reckless and financially ir- 
responsible motorists. Safety responsibility 
laws following the principles of the model 
bill have been enacted by 37 states. 

These are only a few examples of the 
many functions the casualty department 
performs week in and week out. 
performed not merely for the benefit of the 
companies that write casualty insurance, 
but more broadly for the protection of the 
vast number of persons who depend upon 
casualty insurance to safeguard them against 
the heavy financial losses that result when 


They are 


Report to the Reader 





THIS ISSUE IN BRIEF 


As you read this issue you will learn 
that: 

There is authority for the con- 
tention that an annuity plan providing 
for varying dollar payments is prop- 
erly characterized as an annuity. Page 

75. 

The 


condition 


1955 limit of liability 
was introduced to clarify 
the manner in which the per accident 
limit applies in property damage cov- 
Page 788. 


new 


erage. 
Recovery for losses resulting from 
seepage of water and for backing-up 
of internal sewers can only be pre- 
vented by broadening the exclusion- 
ary language of Dwelling Form 850. 
Page 792. 
and careful investis 
doubtful or borderline 
usually develops facts which will pro- 
vide a fair basis for paying or reject- 
ing the claims. 


\ sound 
tion of 





cases 


Page 795. 

The answer to the question of 
whether a cause of action 
favor of a child for negligent injury 
to his parent not resulting in death is 
not as simple as it appears. Page 801. 


exists in 


A transportation policy insuring 
buildings against direct caused 
by ice, driftwood, vessels and other 
articles carried by water did not cover 
damage caused by pressure brought 
about by a river bank of accumulated 
dirt, mud, silt driftwood. 
819 


loss 


and Page 


living, working and 


doing business become accidents and claims. 


the risks of modern 

Serving industry and the public interest 
simultaneously, the association’s surety de- 
partment contributions to our 
economic again, by its interest 
Through the law 
department, it encourages uniformity in laws 
of the states and of the federal government 
as they affect fidelity and surety. It 
advises public and governmental 
public and 


makes its 
well 
and 


being, 


in laws legislation. 


also 
officials 
bodies on 


protecting money 


property against loss. 


In addition, the department 
many special services. Noteworthy among 
is the department’s contribution to 
our defense effort through cooperation with 
government and industry on bonding prob- 
lems. It has prepared a report, for example, 


periorms 


these 
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demonstrating the value of corporate surety- 
ship in the contract field. This study, re- 
quested by the Department of 
represents a unique public service that is 
particularly important during a period of 
rearmament. 

Another 
the 
employees. 


Defense, 


aspect of suretyship has been 


bonding of government officials and 
The department played a lead- 
ing role in showing that coverage provided 
by free enterprise is more beneficial to the 
public interest than the 


government fund. 


creation of a 


National Board of Fire Underwriters 


The National Board of Fire Underwriters 
iS an engineering, research and public serv- 
ice association dealing with industry 
generally, as a rule, rather than with indi- 
vidual insureds. It is made up of various 
departments which, under the guidance of 
a general counsel, closely follow legislative 
and judicial enactments to the end that 
member companies are kept advised through 
the laws committee as to the best manner 
of compliance with existing state and fed- 
eral laws. One of the most important 
functions of the board is the maintenance of 
an arson department. This department has 
a large full-time staff of trained investigators 
who cooperate with state and local au- 
thorities in the investigation and prosecu- 
tion of the crimes of arson and incendiarism. 
It also promotes a model arson law which 
has now been adopted by states. 
Other important departments include the 
actuarial bureau, the department of build- 
ing construction and the department of fire 
prevention and engineering standards. All 
of these departments are of great importance 
to the insurance industry, and to the in- 
suring public. In fact, the board is the 
principal source of scientific and impartial 
information to cities and states in connec- 
tion with construction of buildings, and the 
storage, handling and hazardous 
materials. Inspection services in all of these 
areas are, of course, a vital function which 
is being performed daily for the insuring 
public. 


most 


sales of 


National Association 
of Independent Insurers 


The NAII was 
a direct result of 
South-Eastern Underwriters Association (5 
FirrE AND CASUALTY CASES 194, 322 U. S. 
533), and the proposed legislation that fol- 
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1945 as 
UU. So 2 


formed back in 
the decision of 


lowed—popularly known as Public Law 15 
This association provides a distinctive in- 
strumentality responsive to the particular 
needs of its member companies. This mem- 
bership includes every type of insurance 
structure—stock, mutual, reciprocal and 
Lloyd’s—and the association performs for 
this membership functions of a statistical 
and actuarial nature that otherwise might 
not be feasible for an individual company 
to develop on its own. Similar to th 
preceeding association, the NAII not onl 
keeps its members informed of legislatiy: 
and judicial developments, but also acts 
affirmatively to protect the interests of mem- 
Its over-all program is handled througl 
numerous committees, whose work is chan- 
neled to the board and thence to the annual 
meeting of the member companies. 


bers. 


Inland Marine 
Underwriters Association 


The IMUA works, through its paid staff 
and committees, toward making the many 
inland marine coverages conform to the 
needs of agents and buyers, and doing 
everything possible to make sure that 
loss payments are legitimate. 

To these ends it represents members 
before legislative bodies and insurance de- 
partments. It has numerous committees to 
recommend a course of action to companies 
in their problems. But it does not maké 
rates or promulgate forms—these are the 
duties of the Inland Marine Insurance 
Bureau. Other committees maintain liaison 
with the National Association of Insurance 
Agents, thus placing the companies’ views 
before the agents, and the agents’ views 
before the companies. 

For many types of inland marine cover- 
ages there are no standard forms. In these 
cases the IMUA often advisory 
clauses and paragraphs to be used in the 
tailor-made Committees of the 
National Association of Insurance Agents 
and of the IMUA devised, after much work 
together, simplified inland marine 
forms that made it unnecessary for agents 
to stock scores of different kinds of policies. 
Now many different classes of inland marine 
insurance may be written on one policy 
by simply entering amounts in the proper 
spaces in the policy. 

The IMUA also maintains liaison with 
the Interstate Commerce Commission. The 
ICC requirements on truck cargo insurance 
were worked out by this committee. 


(Continued on page 824) 
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ABusy Year—1955 


This was “the heaviest legislative year on 
cord,” according to the report of the law 
epartment of the Association of Casualty 
md Surety Companies. All of the state 
gislatures met in regular session this year 
xcept Kentucky, Mississippi and Virginia. 
Inaddition to the regular sessions, 12 legis- 
atures met in special session, with Alabama 
Iding three special sessions and Mississippi 
two. 


Referring to legislation aimed at auto- 
iobile insurance, the report points out that 
compulsory” bills were introduced in 20 
tates and so far all have failed to be en- 
ated. In addition, bills to require com- 
wilsory insurance for minors failed in Ar- 
sansas, Washington and West Virginia, and 
a bill to require compulsory insurance as 
iprerequisite to the issuance of a learner’s 
permit failed in New York. In Massachu- 
setts over 60 bills affecting the compulsory 
aw were introduced and only one of these, 
roviding for merit rating, was enacted. 


Also cited is the increased interest of 
jlaintiffs’ attorneys in legislation, particu- 
arly in sponsoring bills relating to the trial 
f a negligence suit, guest statutes, 
parative negligence, direct action and wrong- 
ful death actions. Plaintiffs’ attorneys were 
particularly active and effective in Alabama 
where a number of their bills passed the 
House but failed in the Senate. 


com- 


In the field of accident and health insur- 
ance, numerous bills were introduced to 
imit or to eliminate completely the right of 
cancellation of policies. Most of them failed. 
In North Carolina, bill was 
macted making accident and health policies 
noncancelable except after certain prescribed 
notice. The report attributes the great vol- 


however, a 


What the Legislators Are Doing 


ume of legislation directed at accident and 
health insurance companies to recent pub- 
licity which “has undoubtedly bred an un- 
favorable legislative climate.” 


Insurers Organize to Amend 
Federal Income Tax Law 


The National Committee Insurance 
Taxation was organized to obtain an amend- 
ment to the federal income tax law relating 
to fire and casualty insurers in order to 
correct the major difference in the present 
method of taxing stock companies as com- 
pared with mutual and reciprocal companies. 
Membership in the committee has nearly 
doubled in the past three months, and the 
now has 192 insurance com- 
panies in its membership. The current mem- 
bership figure represents a gain of 100 since 
August and 160 since the first of the year. 


fc or 


organization 


Harry B. Madsen, executive secretary of 
the insurance group, announced that for the 
12 years ended with 1954, both stock and 
mutual companies, after dividends to policy- 
holders, had exactly the same net income, 
4.9 per cent of net premiums written. The 
stock companies were able retain only 
2.1 per cent for development or usiness, he 
they had to pay 
The mutuals retained the en- 
per cent for the development of 
ling to the NCIT’s fire and 
ry study. 


said, since d.vidends to 
stockholders. 
4.9 
business, accor 
casualty indust 

Mr. Madsen said that the organization’s 
rapid growth in membership is indicative of 


tire 


growing industry concern over the tax prob- 
lem. The group hopes to continue its ex- 
pansion in the future, he said, since “this is 
a problem concerning the entire industry.” 
“The NCIT tax of per 
‘nt on net premiums written,” he said, “in 
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proposes a one 



































addition to regular corporate taxes on tax- 
able investment income, as the solution to 
the inequity in present methods of taxing 
mutual, and reciprocal companies. 
Our study shows that stock companies pay 
Federal times as 
much out of each premium dollar as do the 
mutual and reciprocal companies. 


stock, 


taxes amounting to 2% 


“Our method would accomplish this needed 
reform without reventie to the 
Government or increasing that part of the 
tax sustained by mutual and reciprocal com- 
panies,” he added. 


reducing 


NAIC Committee Urges 
Enactment of Three State Laws 

The National Association of Insurance 
Commissioners has been giving attention to 
the problem of governing misleading acci- 
dent and health insurance advertising. Thomas 
R. Pansing, Nebraska Director of Insurance 
and chairman of the subcommittee on‘state 
laws governing misleading and deceptive 
advertising, submitted a program of action 
to the association. 

The program urges the enactment in all 
states of three uniform acts, namely: (1) 
the uniform state fair trade practices act, 
(2) the uniform unauthorized insurers serv- 
ice of process act and (3) the uniform NAIC 
individual accident and sickness policy pro- 
visions law. It is hoped that the enactment 
of these will remove Federal Trade 
Commission jurisdiction from the accident 
and health picture. 


laws 


Compulsory Auto Hearings 
Held in New York 


A hearing was recently conducted by the 
Joint Legislative Committee on the Unsatis- 
fied Judgment Act & Compulsory Automobile 
Insurance the determin- 
ing what means of redress and compensation 


for purpose of 
should be offered to the innocent victims of 
uninsured, negligent drivers. 

Prominent speakers, representing major 
insurance companies and trade associations, 
gave testimony as to the reasons why com- 
pulsory insurance illogical alterna- 
tive to the problem of the uninsured motorist. 


Was an 


Superintendent of Insurance Leffert Holz 
proposed the enactment of a 
indemnification law” as a solution to the 
problem. He stated that the law would 
eliminate the deficiencies in connection with 
compulsory insurance but would be suffi- 
ciently comprehensive to protect motorists. 


774 


“compulsory 








Pennsylvania to Study 
Compulsory Automobile Insurance 


A study group has been set up to prepar 
recommendations for compulsory insur 
in Pennsylvania. In creating the grou 
M. Leader said that “to, 
inmany of our people have found themselves 
the innocent victims of financially-irrespon- 










an 






Governor George 







sible car owners and operators. Some way 
must be found to protect all of the public— 
pedestrians, drivers and property owners— 
from uninsured motorists.” 







The governor stated that a preliminary 
study of the problem by Insurance Com 
missioner Francis R. Smith and Secretar 
of Revenue Gerald A. Gleeson indicated the 
necessity for a full-scale study of the prob- 
lem. He noted that about 10 per cent of al 
Pennsylvania motorists are not insured. 


























Recent State Legislation In ' 
“ 

Delaware Premiums on automobil _ 
collision and comprehensive insurance are} cabl 
not subject to the 2 per cent gross premiums bro: 
tax. Laws 1955, H. B. 656, approved and 
effective November 7, 1955. 

Pennsylvania The assessment against . re 
domestic life insurers to defray expenses of iar 
the Committee on Valuation of Securities | a 
of the National Association of Insurance . 
Commissioners is extended to May 31, 1957 be in 
H. B. 1779, passed Senate. : a 

stock 
pany 
Pending State Legislation varia 

Connecticut . . . A new bill would sus- , 
pend for two years the liability of munici-]— 
palities and corporations for injuries due to A | 
defective highways or bridges where the { "tT 
defective condition was caused by the floods | him 
ot August or October, 1955. H. B. 146-XX, he Vv 
introduced November 14, 1955. units 

Provision would be made for the imposi- shart 
tion of a 10 per cent surtax on insurance | ‘?&€' 
companies and certain other companies in to b 
order to defray the costs and expenses of be c 
flood recovery, repair and rehabilitation oc- de 
casioned by the disastrous floods of August | #8“! 
and October, 1955. S. B. 59-XX, introduced | "4 
November 10, 1955. eee 

appl 

Pennsylvania Certain mutual insur- ] be 
ance companies (other than life) would be } biliti 
authorized to reincorporate as mutual life } pani 
insurance companies. Among other things, | The 
these companies would have to have a sur- | Am¢ 
plus of at least $200,000 over all liabilities, } tion 
including unearned premium reserves. S. B. } and 
871, introduced November 22, 1955. and 
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A Variable Annuity Is an Annuity 


By J. EDWARD DAY 


In the author’s opinion, the word 
“annuity,” as found in the appli- 


ce aw} cable statutes, should be given a 
miums J F J 
di broad and expanding interpretation 
( al 

EGISLATION pending in New Jersey 
4 would authorize any New Jersey life 
insurance company to establish a segre- 
gated account to be known as the variable 


gainst 
ises Ol 
urities 
urance : 5 ; 
1957 contract account, the assets of which might 
ae be invested to a large extent in common 
stock and other equity securities. A com- 
pany operating such an account would issue 
variable annuities, under which payments 
would vary in dollar amount so as to reflect 


d sus- : : 
5 the investment results of the account. 


1uNICi- 

due to A person buying a variable annuity would 
-e the | not receive a contract guaranteeing to pay 
floods | him a certain number of dollars. Instead, 
6-XX.} he would be credited with a number of 
units which would in effect represent his 
share of the value of the assets in the 
special account. When he became entitled 
to benefits, units payable to him would 
be converted as they became due into their 
current dollar values. The value of the 
assets in the special account would be the 
yardstick for determining these dollar values. 
Distributions would be based upon actuarial 
application of mortality tables and would 
insut- | be within the scope of accepted responsi- 
ild be } bilities and functions of life insurance com- 
al life} panies. Under the plan, as proposed by 
hings,} The Prudential Insurance Company of 
a sut-}| America, mortality and expense assump- 
ilities, } tions would be guaranteed by the company 
S. B. | and would not affect the variations in values 

and payments. 


, 1955} Variable Annuity 


np )Si- 
Irance 
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ses of 
yn OCc- 
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duced 


As an example: A $500 annual payment 
for a variable retirement annuity might buy 
50 units in 1956, 45 units in 1957, 60 units 
in 1958, etc., the number of units reflecting 
fluctuations in the value of the assets in 
the account. At age 65 the purchaser might 
have accumulated a total of 1,200 units. His 
contract might provide that he could take 
his retirement benefits either in fixed dollar 
amounts or on a variable basis. If he chose 
variable benefits the actuarial tables might, 
for example, entitle him to an annuity of 
100 units a year after age 65. In the first 
year of variable annuity payments this 
might mean he would receive $1,000, in the 
second year $1,100, in the third year $900, 
etc., again depending upon fluctuations in 
the value of the assets of the special account. 

The legislation, which has the approval 
of the New Jersey Department of Banking 
and Insurance, also includes provisions, ap- 
plicable to variable contracts issued in New 
Jersey by a company of any state, setting 
up protective provisions as to disclosure 
to purchasers of the variable nature of the 
obligations, and giving the Insurance De- 
partment far-reaching control over contract 
forms, advertising and sales methods. 

[he purpose of the legislation is to permit 
life insurance companies to help meet a 
widespread public need of retired persons 
and others for an income which might 
tend to vary at least to some extent in 
relation to the cost of living. Variable 
annuities are now sold to college teachers 
throughout the country by a special New 
York corporation, College Retirement Equi- 
ties Fund (CREF), and the principle is 
already used by a number of employers in 
their private pension plans. A new com- 
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Mr. Day is associate general solici- 
tor, Prudential Insurance Company of 
America, Newark, New Jersey. 


pany has been formed in the District of 
Columbia to sell variable annuities, but 
otherwise they are not available on a com- 
mercial basis to the public generally from 
any source. 


Summary of Authorities 


Such current rulings as there have been are 
unanimous in holding that an annuity plan 
providing for varying dollar payments is 
properly characterized as an annuity. 


The federal authorities have ruled 
that benefits payable under variable plans 
of the type here proposed (even without a 
mortality guarantee) are “amounts received 
under an annuity contract.” 


tax 


The Teachers Insurance and Annuity As- 
sociation of America (TTAA) obtained such 
a ruling in regard to ‘ Retirement 
Equities Fund. The Commissioner of In- 
ternal had originally taken the 
position that CREF unit-annuity payments 
were not an annuity or a pension as those 
terms are used in the Internal Revenue 
Code. A brief was filed with the Commis- 
sioner of Internal Revenue which included 
extensive consideration the definition 
of an annuity. This led to a reversal of 
the Commissioner’s original The 
pertinent portion of this brief appears in 
Proceedings, Association of Life Insurance 
Counsel (1952-1953), page 630. 


1 tege 


Revenue 


of 


views. 


The Commisioner has also ruled that the 
variable annuity as used by CREF comes 
within the definition of an annuity as used 
in the Reciprocal Tax Convention with 
Canada. 

The Long Island Lighting Company ob- 
tained a ruling that its variable annuity 
type plan qualified as a pension trust, and a 
general ruling was September 
14, 1953, by the Internal Revenue Service 
to the effect that a plan providing benefits 
varying with changes in the market value 
of the assets from which such benefits are 


issued on 


payable will be recognized as a plan pro- 
viding for “definitely determinable benefits” 
and such benefits will 
“c . ” 

annuity payments as those 
used in the Internal Revenue Code. 
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be recognized as 


words are 


(Rev. 


Rul. 185, 1953-2 CB 202; see also “The 
Variable Annuity” by George E. Johnson 
7 Chartered Life Underwriters’ Journal 7}: 
“An Experiment with the Variable Ap. 
nuity” by George E. Johnson and others 
Proceedings, Association of Life Insurance 
Counsel (1952-1953), pages 623, 627, 628.) 


The Long Island Lighting Company formal 
ruling held, other that 
pension plan recognized as otherwise meet: 
the requirements of 165(a) of 
Code (including the requirements oj 
23(p)(1)( B) of the Code, if a non- 
trusteed plan is involved) but which pro- 
vides (1) benefits payable, not on the basis 
fixed number of dollars per mont 
for the life of the annuitant, as provided 
by the more or less standard form of money 
purchase, fixed benefit or unit benefit type 
of plan, but on the basis of a definitel 
determinable number of ‘units 
of interest in the total whiel 
the to be paid, with the dollar 
amount of the 
time to time to the extent of any variatior 


among things, 


ing section 
the 


section 


of a 


‘shares’ or 
assets from 
benefit is 


benefit payable varying fron 


in the market value (as of the date of the 
benefit payment, or as of a specified dat 
preceding the date of payment by not mor 
than 1 year) of such total assets . . . wil 
plan providing for 
‘definitely determinable’ benefits within th 
meaning of section 29.165-l(a) of Regula 
tions 111. 
vary in the manner specified and whic 
otherwise meet the requirements of 
tion 22(b)(2)(A) 22(b)(2)(C 
of the Code will be ‘amounts 


received under an annuity contract’ withir 


be recognized as a 


Also, amounts received whic 


sec- 
or section 
considered 


the meaning of those sections. 


In New York the Insurance Department 
the Attorney General’s Department, and the 
Supreme Court, Special Term, Queens County, 
have that a periodic payment 
plan providing varying dollar benefits is an 
annuity. 


recognized 


The word annuities is defined in the New 
York Insurance Law, Section 46, as follows 


“2. ‘Annuities’, meaning all agreements 


to make the 
making or some 


periodical payments where 
all 


of a series of such payments, or the amount 
of any such payment, is dependent upor 


continuance ot or of 


the continuance of human life, except pay- 
ments made under the authority of para 
graph one.” 


This section has been interpreted by the 
Insurance Department and the Attorney 
General as applying to a plan where there 
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was no promise of fixed amount payments, 
in the case of In re Supreme or 


» “The 








yhnson § 4 A@PPEars 
nal 7} ‘osmopolitan Council of the Brotherhood of 
le An. pile Commonwealth, 193 Misc. 996, 86 
others ¥¥. Y- S. (2d) 127 (S. Ct., Special Term, 
surang| 949). See also the formal Attorney Gen- 
628.) feral’s Opinion in same case, 1947 Report of 
; fAttorney General, page 214. In this case 
formal: was held that the phrase “periodical 
hat ayments” in subdivision 2 of Section 46 
- Mett-f joes not necessarily entail only fixed sums 
(ar payable on specified dates. 
nts off tn. 
a non Lhe Superintendent had sought to liqui- 
h pro- fate a domestic fraternal benefit society for 
e bas} conducting an insurance business without 
month#2 license in violation of Section 40, sub- 
ovided§ division 1, of the New York Insurance 
money Law. The question was whether the society 
t type was selling annuities within the meaning of 
initelyg section 46, subdivision 2, and hence doing 
‘units f #1 insurance business. The society operated 
which| "hat it called a “Life-Annuity System,” 
dollarf Which called for each member to make an 
» freon annual payment of dues of at least $10, 
iat with more to be contributed if desired. 
of th All except $10 of the first year's dues was 
1 dated © be deposited in a benefit fund invested 
“alin income-producing properties with the 
| mort arnings therefrom deposited in a dividend 
WM} fund, the net earnings thereof (after pay- 
& li ment of all expenses) to be available for 
in thef fividend declarations. The society’s execu 
egula-f tive committee was to declare annually and 
which} pay to living members a dividend in such 
which} sums as it deemed fit. On a member’s death 
' sec-f or resignation (or expiration of three years 
2)(C)f of nonpayment of dues), the amount of his 
ountsf account was prorated among the other 
vithing members in the same “birth year class,” 
| thereby increasing their share of the sub- 
_ sequent annual income distributions. 
1a The court expressed the opinion that the 
vunty, | Society’s “Life-Annuity 53 stem” came within 
“ae the meaning of “annuities” in Section 46, 
i a pointing to the society's constitutional pro- 
vision for making periodical payments de- 
pendent upon the continuance of the members’ 
New] lives. The opinion stated (86 N. Y. S. (2d) 
lows:} 130): 
nents} “The Court agrees with the Attorney 
the} General’s statement that the words ‘periodical 
some] payments’ [in the statutory definition of 
ount} annuities] do not necessarily entail only 
upon} fixed sums payable on specified dates. The 
pay-} annual division and distribution of the 
vara} Dividend Fund above described would seem 
to be properly so designated.” 
the In addition to the New York Insurance 


Department’s position in the Supreme Council 


rney af ea 
case, the Teachers Insurance and Annuity 


here 


1955 | Variable Annuity 


Association 






received advice from that De- 
partment that the fact of variation in 
amounts of periodic payments not 
prevent the payments from constituting an 
annuity. As a consequence, CREF (TIAA’s 
affiliated unit-annuity organization) is sub- 
ject to supervision of the New York De- 
partment as specified in CREF’s act of 


de eS 


incorporation, and in passing on CREF’s 
contract forms, as required by that act, the 
Department has approved certificates which 
repeatedly use the words “unit-annuity” in 
referring to the variable benefits plan. 

In California the District Court of Ap- 
peal has recognized as an “annuity” a 
periodic payment plan under a will where 
the dollar amounts were not predetermined 
by the will itself. Jn re Bourn’s Estate, 25 
Cal. App. (2d) 590, 78 Pac. (2d) 193 (1938). 
This case is described in detail later. 

In Louisiana, Illinois and elsewhere there 
are cases recognizing as “annuities” periodic 
payment plans where the dollar amounts 
were subject to variation because they were 
payable only from the income of a fund, 
and the income might prove insufficient. 


368 (1931); Einbecker v. Einbecker, 162 Ill. 
267, 44 N. E. 426 (1896), and other cases 
cited later. 

In New Jersey the Department of Bank- 
ing and Insurance has approved the pend- 
ing variable annuity legislation which would 
recognize that variable annuities would be 
issuable pursuant to the existing power of 
life insurance companies “to grant, sell or 
dispose of annuities.” 

In the District of Columbia the Superin- 
tendent of Insurance issued a license in 
July, 1955, to The Variable Annuity Life 
Insurance Company (VALIC) recognizing 
that variable annuities within the 
existing legislative authority of life insur- 
ance companies to issue annuities. 


come 


The word “annuity” in applicable statutes 
must be given a broad, flexible and expand- 
ing meaning to accommodate newly de- 
veloping social and economic realities —‘“‘A 
word is not a crystal, transparent and un- 
changed, it is the skin of a living thought 
and may vary greatly in color and content 
according to the circumstances and the time 


in which it is used.” 


This classical, often quoted statement ap- 
pears in the opinion of Justice Oliver 
Wendell Holmes in the United States Su- 
preme Court case of Towne v. Eisner, 245 
U. S. 418 (1918), at page 425. . 
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Judge Learned Hand, in discussing the 
responsibilities of a judge, expressed the 
same thought as follows: 


“The words he must construe are empty 
vessels into which he can pour nearly any- 
thing he will. Men do not gather figs of 
thistles, nor supply institutions from judges 
whose outlook is limited by parish or class. 
They must be aware that there, are before 
them more than verbal problems; more 
than final solutions cast in generalizations 
of universal applicability. They must be 
aware of the changing social tensions in 
every society which make it an organism; 
which demand new schemata of adaptation; 
which will disrupt it, if rigidly confined.” 
New York Times Magazine, November 28, 
1954, page 14. 


In A. P. Smith Manufacturing Company v. 
Barlow, 25 N. J. Super. 106, 97 Atl. (2d) 


186, aff'd 13 N. J. 145, 98 Atl. (2d) 581 
(N. J. S. Ct, 1953), the court, in dis- 


cussing the question of whether a corpo- 
ration could make charitable contributions, 
used the following significant language: 


“T know of no decisions in this State 
which are in conflict with the progressive 
thinking reflected by the decision in Evans 
v. Brunner, Mond & Co., Ltd., supra. [| nglish 
case.] If any such there are, they are 
probably of such old vintage that they 
should not be regarded as controlling in 
this day and age and under the conditions 
that now prevail and the particular circum- 
stances which attend the problem calling 
for the court’s decision in this case. Emanci- 
pation from earlier constricting attitudes and 
holding is part of the process of judicial 
growth and public service. The application 
of this idea to expanding corporate power 
was pointedly expressed more than 50 years 
ago by the New York Supreme Court in 
Steinway v. Steinway & Sons, 17 Misc. 43, 
40 N. Y. S. 718, 720 (1896), where was 


said the following: 


“*As industrial conditions change, busi- 
ness methods must change with them, and 
acts become permissible which at an earlier 
period would not have been considered 
to be within corporate power.’” (Italics 
supplied.) 


There is a significant line of cases on this 
subject in New York involving the powers 
of banks. In Dyer v. Broadway Centra! 
Bank, 252 N. Y. 430 (1930), the question, 
in an ultra vires case, was whether a state 
bank could order the purchase of common 
stock from a stockbroker, rendering itself 
liable as principal for the purchase price. 
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Leaders in insurance regulation hay 
emphasized repeatedly that insurance 
companies must provide new forms of 
coverage that will meet the ever-in. 
creasing needs of a changing economy, 
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oT! 
e conte! 
The court, in holding that it could, had this . 
to say: by ” 
simp! 
“In determining this case, we should no} contr 
close our minds to the well-known fact tha tract 
the banking business in this country has depo: 
developed rapidly during the last few yean§ conc« 
to meet the ever-growing demands of busi-§ a tra 
ness. Banks ex necessitate have been require} legal 
to extend their functions and perform service} beca' 
formerly foreign to the banking business.§ jenc« 
Courts have taken cognizance of that factin} com 
passing upon cases involving questions off inve 
banking law. (American Surety Co. v. Philip} wor 
pine Nat. Bank, 245 N. Y. 116, 127.)” i 
A very recent New York decision presents} sens 
a dramatic illustration of the approach that} the 
is applicable here. Hall v. Mutual Life In} a sc 
surance Company of New York, 1 Lire Casts} and 
(2d) 304, 282 App. Div. 203, 122 N. Y. §} latiy 
(2d) 239 (1953), aff'd 306 N. Y. 909, 119} or 1 
N. E. (2d) 598, involved the questior ” 
whether a supplementary contract issued in 
connection with the exercise of an optional P'° 
mode of settlement of life insurance policy 8 
proceeds was a testamentary disposition s or 
as to be invalid for failure to comply wit! ind 
the requirements of the statute of wills 7 
The lower court had held that the supple} cas 
mentary contract was not a contract oj dis 
insurance nor an extension or part of the pa 
original insurance policy but a new and to 
independent contract which provided for} of 
payment over of an unpaid balance of prin-]  {o, 
cipal on the death of the policy beneficiary ap 
According to the terms of the policy, this} g 
option could have been selected by the in-] te, 
sured during his lifetinae, or upon his death Tu 
by the beneficiary entitled to the policy} sy 
proceeds. The holder of the supplementary} a 
contract could at any time during her life} th 
time have withdrawn all or any part of the th 
principal sum. In two respects the supple- af 
mentary contract as actually chosen differed} m 
from the provisions of the policy as to this} js 
particular mode of settlement. al 
The Appellate Division, in an opinion by th 
Justice Breitel which was affirmed by the} ' 
Court of Appeals, held that the supple- 
mentary contract did not need to conform p 
as to execution to the requirements of the] p 
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statute 


wills. The question before the 
court, in effect, was whether this was a 
testamentary disposition within the defini- 
tions laid down in the law of wills 
whether it should be treated as an extension 
of the life insurance policy. The opinion 
contains this significant language: 


ot 


or 


“The mere statement of the respective 
contentions of the parties reveals a battle 
of words and nominal distinctions stirred up 
by the issue. It may seem blunt and over- 
simple, but the fact is that a supplementary 
contract partakes both of an insurance con- 
tract and an independent contract for the 
deposit of a fund. It is fruitless and a vain 
concern to try to fit what is so obviously 
a transaction that bridges two categories of 
legal thinking, into one or the other, simply 
because the law and lawyers as a conven- 
ience to thinking, and to make possible 
communication between finite minds, have 
invented separate categories of thought and 
words to mark the separation. 


“Accordingly, it would seem the more 
sensible view to determine the question on 
the basis of whether we are dealing with 
a social evil or hazard or a social good, 
and to be controlled in that view by legis- 
lative intention, if it has been expressed 


or may be implied. 


“Tt does not merit extended discussion to 
prove the very high public interest in the 
extension the life insurance as 
a major provision for thrift and security for 
individuals and families.” 


of system, 


The reference by the court in the Hall 
to “a battle of words and nominal 
distinctions stirred up by the i 
particularly applicable to the question as 
to whether the inclusion in some definitions 
of annuities of such terms as “fixed amounts” 
foreclose the use of the term as properly 
applicable to a variable annuity. No doubt 
a court following slavishly in the seven- 
teenth century footsteps of Lord Chief 
Justice Coke would held that the 
supplementary contract at issue in the Hall 
case was invalid for failure to comply with 
the technical statute of wills. However, 
the Appellate Division, in accord with the 
approach which is widely accepted by 
modern courts, inquired first whether the 
issue involved a social evil or a social good 
and thereafter sought an interpretation of 
the statute which was consistent with what 
it concluded was in the public interest. 


case 
issue” is 


have 


Leaders in insurance regulation have em- 
phasized repeatedly that insurance com- 
panies must provide new forms of coverage 


Variable Annuity 


that will meet the ever-increasing needs of 
a changing economy. There sre many ex- 
amples of such statements, but two will 
suffice for quotation. A 

Robert E. Dineen, in his ¥:port as New 
York Superintendent of Insurance for the 
year 1947, in discussing ceytain problems 
connected with group i and 
their possible solution, strqtsed the appre- 
ciation by the Insurance Dypartment of the 
importance of innovation, stSting: 


“None of should Iq 
considering further solutidns simply because 
they may involve a depgrture from tradi- 
tional thinking or estab§&ished methods of 
operation.” v 


life insurance 


us deterred from 


Similar recognition 4 the need for, and 
challenge to, the insura¥ce industry to pro 
vide new forms of coerage was well ex- 
pressed by the retiriNg president of the 
National Association a Insurance Commis- 
sioners, Wade O. Marin, Jr., who, speaking 
at the 1952 meeting §f the Life Insurance 
Association of Ameri@a, said: 


“The be®t insurance that you 
could possibly have <ainst further encroach- 
ment by Federal GAvernment is to provide 
new forms of cove¥age that will meet the 





ever increasing needs of a changing economy. 


“So, I urge yor to make a determined 
effort at experima tation in new fields of 
coverage, in new policy forms. And when- 
ever you find that you can enlarge your 
services, consisteit with sound underwrit- 


’ 


ing practices, make every effort to do it.’ 

The word annuity 
through many changes of legal interpre- 
tation as its meaning has been expanded 
by general and judicial usage to conform 
with new developments. The Oxford English 
Dictionary states that “annuity” is derived 
from the French annuite and medieval Latin 
annuitat-em, being formed from annu-us or 
yearly. Blackstone defined an annuity as 
“a yearly sum chargeable only upon the 
person the (Chase’s Black- 
stone, Fourth Edition, page 238.) Over the 
years this brief definition has been super- 
seded in at least two respects. The word 
no longer refers merely to a yearly or 
to any periodical pay- 
quarterly, monthly or 
In Crobaugh’s Annui- 


has already gone 


of grantor.” 


annual payment, but 
ment which may be 
at any other interval. 


ties and Their Uses (1933), page 25, the 

author states: 
“In a_ strict sense the word annuity 
infers that the interval of payment is one 
779 




























































year, but by gradual usage its meaning has 
been extended to include other exact recur- 
ring intervals of time, such as six months, 
three months, or one month.” 


In addition, the term has lost another 
part of its primary meaning in that it no 
longer need be chargeable only on the 
person of the grantor but may, for example, 
be made a charge on real estate or on a 
specific fund. (3 Corpus Juris Secundum 


1373.) 


Webster’s New International Dictionary, 
page 90, gives the following examples of 
the numerous varieties of annuities which 
are recognized: “complete annuity, deferred 
annuity, annuity certain, contingent annuity, 
perpetual annuity, temporary annuity, tem- 
porary life annuity, joint annuity, annuity 
on the last survivor, survivorship annuity, 
reversionary annuity and curtate annuity.” 


A consideration of the large variety of 
annuity contracts which are being or have 
been sold by life insurance companies 
demonstrates conclusively that the word 
annuity has over the years accommodated 
itself to many new applications. There are 
life annuities, nonrefund; life annuities, cash 
refund; life annuities, installment refund; life 
annuities, ten-year guarantee (also known 
as life annuities, ten-year certain); joint 
and survivor annuities (also known as last 
survivor annuities); survivorship annuities 
(also known as reversionary annuities) ; im- 
mediate annuities; deferred annuities; and 
retirement annuities. Recognizing this variety 
of types, the text by Crobaugh, cited above, 
states at page 25: 


“There are a number of life insurance 
companies engaged in the business of selling 
annuities, and the great diversity and possible 
combinations of these contracts make it diffi- 
cult to give a concise and adequate statement 
of their essential characteristics.” 

There are participating and nonpartici- 
pating annuities. In will cases, courts have 
dealt with annuities which only were to be 
paid out of the income of an estate and not 
out of the principal. (Page on Wills, Sec- 
tion 1036, Volume 2 (Second Edition).) In 
Fate v. Fate, 295 Ill. App. 271, 14 N. E. 
(2d) 890 (1938), the court said: 


“The term annuity is commonly used to 
denote the periodical payment of money to 
a certain person, irrespective of whether 
such payments are, in the legal sense, an 
annuity proper, a rent charge, or a gift out 
of the income of a trust fund.” (Italics 
supplied). 
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As well stated in a leading legal encyclo.| succee 
pedia: result 
of exh 


“The legal definition of the word ‘annuity’ 
has been the cause of puzzlement of mind} I 
and there is a wealth of embarrassment jn} 4550¢ 
the decisions of the courts.” (3 Corpus Judge 
Juris Secundum 1373.) mr] 


There is no contention here that a de-| nition 
parture should be made from a firmly fixed taken 
meaning of a word. The examples re-| learm 
ferred to show that the word annuity has} dem 
always been subject to expansion to take| elem: 
in a variety of plans for periodic payments,| ¢X!S% 
The variable annuity proposal is put for-| neces 
ward to help meet a widespread public need Ex 
of retired persons and others for an income] and 
which might tend to vary to some extent] g vai 
with the cost of living. Pursuing the line} jty— 
of reasoning followed in the Hall case, we| py 1 
are dealing here with a plan that is in the] Ass 
public interest and should not be deterred by] sjon 
“a battle of words and nominal distinctions.” 





in t 

It is well established that in the interpre-} V4" 
tation of a statute the words used should, with 
if at all possible, be given a meaning which Cod 
will aid in the accomplishment of the pur-}] bet 
pose of the legislature in enacting the stat-} Sta” 
ute. It is fair to say that legislatures, in thet 
authorizing the writing of annuities, have} PT 
had in mind the promotion of security of The 
retired persons. Having in mind the effects brie 
of past inflation and the possibility that FE 
there may be more inflation, it is reasonable | giv 
to conclude that for security in retirement | sta 


it is appropriate to provide something more «“ 
than an income in dollars and to make an] pr 
approach to providing a reasonable retire-| cor 
ment income in terms of current purchasing | ‘lif. 
power. In such circumstances the defini-] for 
tion of the word annuity which will further | life 
the public-interest purpose of the statute 


should be used, and any restricted definition 


* : . 4 . sp 
which would limit or circumscribe accomp- i 
lishment of the statutory purpose to provide pa 
security for retired persons should be rejected. an 

pe 


In Northwestern Mutual Life Insurance} fo 
Company v. Ray Murphy, Commissioner of | m 
Insurance, 223 Iowa 333, 271 N. W. 899] th 


(1937), the court said: al 

“Plaintiff relies on this definition. But a rr 
mere definition is not always a safe foundation 
for correct conclusions. One reason is that, Ss! 
except in mathematics, it is difficult to frame Pp 
exhaustive definitions of words. Local B. B. a 
v. V. Lee, 1 Ex. B. 336, 1 c. 343. Consequently, = 
unless the authority offering the definition a 
has undertaken a difficult task of framing t 
the definition that is exhaustive, and have - 
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succeeded in such undertaking, error may 
result if there be reliance upon the elements 
of exhaustiveness.” 

In State ex rel. Beach v. Citigens Benefit 
Association of St. Louis, 6 Mo. 163 (1878), 
Judge Bakewell stated: 

“The law, however, is not formed of defi- 
nitions, and definitions be 
taken, perhaps, rather as statements by the 
learned men who make them, than as strict 
definitions which contain every essential 
element without the same 
exist, and which exclude everything not 
necessary to its being.” 


these are to 


which cannot 


Expert opinions of outstanding actuaries 
and economists show that payments under 
a variable annuity plan constitute an annu- 
ity—In the preparation of the brief filed 
by the Teachers Insurance and Annuity 
Association of America with the Commis- 
sioner of Internal Revenue, which resulted 
in the ruling already referred to that a 
variable annuity constituted an annuity 
within the meaning of the Internal Revenue 
Code, opinions were solicited from a num- 
ber of noted experts in the field. Six out- 
standing actuaries and economists expressed 
their opinion that a variable annuity is 
properly classified and defined as an annuity. 
These opinions are quoted in the TIAA 
brief previously referred to. 

For example, the following opinion was 
given by Joseph B. Maclean, author of the 
standard treatise on life insurance: 


“In my opinion such an agreement is 
properly classified and defined as an annuity 
contract. The characteristic of a 
‘life annuity’ in my opinion is a provision 
for payments at stated intervals during the 


essential 


lifetime of the annuitant. 


“While 


specify the amounts of the payments to be 


annuity contracts, in general, 
made, a provision that the amount of each 
payment is to be determined at the date of 
payment on the basis of a specified rule or 
(so that the amount pay- 
ment is, in fact, determined by the terms of 
the agreement) does not, in my judgment, 
alter the fundamental character of the agree- 


formula of each 


ment as an annuity contract.” 


It will be noted that Mr. Maclean empha- 
sized the fact that under a variable annuity 
proposal of the type here involved the 
amount of each payment was to be deter- 
mined at the date of payment on the basis 
formula set out by 
This approach 


of a specified rule or 
the controlling agreement. 
is discussed more fully later. 


Variable Annuity 


From a historical standpoint a plan of 
periodic benefits has been considered to 
be an annuity even though the monetary 
amounts of the payments varied.—Histori- 
cally, the type of contract which we today 
call an annuity was known many centuries 
before Christ. In an excellent article by Edwin 
W. Kopf in the Proceedings of the Casualty 
Actuarial Society (Volume 13, 1926-1927), 
entitled “The Early History of the Annuity,” 
it appears that annuities may been 
known in Babylon as early as 2500 B. C., 
possibly having adopted from the 
earlier commercial codes of the Hindus and 
Chinese, and that annuities were present in 
Egypt sometime between 1700-1100 B. C. 
The recorded decisions of the Roman Juris- 
consults reveal the existence of an extensive 
annuity business in early Rome, and the 
first recorded annuity table existed in Rome 


have 


been 


about 225 A. D. From the eleventh century 
until the seventeenth and eighteenth cen- 
turies the customary way for European 


sovereigns, lords, cities and towns to raise 
money was to sell annuities. 


One instance of a thirteenth century an- 
nuity contract cited in the Kopf article 
(pages 237-238) has a special interest in 
that the terms of the contract evidenced an 
attempt toward stabilizing the purchasing 
power of the annuity payments by providing 
for payment in a different 
stated ratio in the event of a depreciation 
of the original currency. This portion of the 


currency at a 


article is as follows: 


“The Purchasing Power of Money 
and the Annuity Contract: 
Thirteenth Century 


“One of the Bruges contracts is of in- 
terest. In February, 1265, one Robert Nor- 
man of Utrecht, and his son, Baudoin, 


arranged for a survivorship annuity of 400 
Parisian livres. The contract provided that 
if the purchasing the Parisian 
pound declined, the payments were to be 
made in the sou of Tournai at the ratio of 
50 Tournaise 43 Parisian livres. 
Consideration of the purchasing power of 
have been a quite 


power ot 


sous to 


annuity payments may 
general practice in the thirteenth century, 
an era when there were wide fluctuations 
in the local supply of monetary gold, and 
consequently in gold prices. Possibly there 
is in this practice of the thirteenth century 
ought to 
the twentieth 


distinction, in fact, 


a suggestion which we consider 


in insurance finance of cen- 
tury. 
tween 


between legal tender, however ‘sound’, and 
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There is a be- 


money income and real income, 



















































































































































































































the flow of 


concrete benefits, or ‘money’s 
worth’, which the possession of money com- 
mands. Much evidence on this point was 
presented to the International Congress of 
Actuaries Which 
June, 1927.” 


met in London 


during 


In the previously referred to TIAA brief 
to the Bureau of Internal Revenue, there 
is a discussion of historical uses of.annuities 
under which payments varied. Mr. Charles 
W. Cole, president of Amherst College and a 
noted economic historian, is quoted as follows: 


“To be sure from the earliest days some 
annuities were paid in fixed sums, quarterly, 
yearly, etc. But early times many 
annuities consisted of payments that varied 
according to terms set in advance.” 


from 


The TIAA brief also discusses a further 
historical instance of an annuity varying 
in money terms: that is, the Carody. Un- 
der this practice the annuitant paid in a 
lump sum and received in return free quarters 
or perhaps a commodity or some other type 
of grant other than money. The amount of 
money into which a Carody was translatable 
varied with the economic conditions of the 
time. Usually Carodies were granted by a 
religious institution. In Blackstone (Chase’s 
Fourth Edition) it is stated: 


“Annuities are much of the same nature 
as carodies; only that they arise 
temporal, and the latter from 
persons.” 


from 
spiritual, 


The proposed variable annuities will in- 
volve actuarial and mortality computations 
which are an appropriate part of the gen- 
eral powers of life insurance companies.— 
At the present time there is no source (ex- 
cept VALIC in the District of Columbia) 
from which members of the general public 
can obtain contracts on a variable basis 
which guarantee distribution of a principal 
sum over the full lifetime of a participant. 
The actuarial considerations which must go 
into determining such type of distribution 
with the use of mortality tables are within 
the traditional functions and carefully regu- 
lated technical competence of life insurance 
companies. Aside from the emphasis on 
common stocks in the investment fund, the 
predominant feature in a variable annuity 
is an actuarial, risk-pooling feature. Grant- 
ing of annuities is a life insurance company 
function. 


Under the Prudential variable annuity 
plan the company as a whole will guarantee 


the mortality and expense aspects of the 
contracts; the only variations in dollar 


782 





values of units and benefits will be to re- 
flect investment results of the segregated 
account. The issuing company will assume 
the risk that the mortality of the group 
holding variable contracts may be less favor- 
able than anticipated at the time the annuity 
is issued and will further assume the risk 
that the expenses of the operation may be 
greater than allowed for in the prescribed 
loading. Thus, the variable annuity plan as 
here proposed amounts to something quite 
different than the mutual sharing by the 
participants of a mortality and expense risk. 
Since variable annuities are based upon 
mortality tables, and as here proposed upon 
mortality guarantees, they come within the 
logical functions of life insurance companies, 
In Cyzio, Your 
and Their Solution 
author states: 


Insurance—Its 


(1934), page 


Problem: 


128, the 


“Since both life insurance and annuities 
are based on the mortality tables, logically 
they come within the province of life in- 
surance companies.” 


In Magee, General Insurance (Fourth Edi- 
tion, 1953), page 738, the author states: 


“The annuity is not strictly a life insur- 
ance contract. It is, nonetheless, insurance. 
Fundamentally it distributes funds, togethe: 
with the earnings thereon, in such a manner 
that payments will continue during the life- 
time of the annuitant.” 


In most states issuance of annuities is 
recognized in the applicable statutes as one 
of the powers of companies selling life in- 
surance. Normally the power to issue an- 
nuities is not set out in a separate subsection 
of the statutes authorizing the writing of 
various “kinds of insurance,” but is included 
in the same subsection which relates to the 
power to sell life insurance. This point is 
brought out as follows in an April 7, 1931 
opinion of the Attorney General of New York: 


“Section 70 of the Insurance Law 


pro- 
vides in part: 
“*§$ 70. Incorporation. Thirteen or more 


persons may become a corporation for the 
purpose of making any of the 
kinds of insurance: 


““1. Upon the lives or the health of per- 
sons and every insurance appertaining there- 
to, and to grant, purchase or dispose of 
annuities.’ 


following 


“This section provides who may form a 
corporation for insurance purposes and pro- 
ceeds to specifically enumerate in the sub- 


divisions thereof the kinds of insurance 
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which the corporation make. The 
language in the first paragraph of the sec- 
tion ‘the following kinds of insurance’ fol- 
lowed in subdivision 1 by the words ‘an- 
nuities’ plainly indicates that the Legislature 
intended by the use of the word to designate 


may 


an insurance.” 

A later paragraph in this same opinion 
emphasizes the importance of the mortality 
provision in determining whether a contract 
is an annuity. 

“The fixing of the mortality table as the 
minimum standard for the valuation of an- 


nuities by the provisions of subdivision 5 


of Section 84 of the Insurance Law pre- 
supposes the presence of the feature of 
mortality risk. So also does the provision 


for adjustment in the case of misstatement 
of the age of the upon 
whose life or lives the contract of annuity 
is based, as found in subdivision 4th of 
section 102% of the Insurance Law. The 
mandatory character of this provision leads 
one to the conclusion that the Legislatur« 
contemplated no annuity except one where 


person or persons 


was dependent upon age. 


It is also to that 
the statutes of many states prescribing pen- 
alties for doing an insurance business with- 
out a license the statute includes reference 
{o writing annuities, for example, New Jersey 
Statutes Annotated, Section 17:17-12. This 
is another recognition that annuities involv- 


the risk 


important note under 


ing life contingencies are a logical function 
of life insurance companies and, aside from 
those issued by charitable institutions, nor- 
mally cannot be issued at all except by an 
insurance company. 

As already mentioned, the Attorney Gen- 
eral of New York, in an opinion dated 
March 27, 1947, held that the issuance of 
contracts providing annuity benefits on a 
variable basis constituted the doing of an 
insurance business within the meaning of 
the New York law prohibiting the doing 
of such business by a company not licensed 
by the Insurance Department. This opinion 
was later sustained in In re Supreme or 
Cosmopolitan Council of the Brotherhood of 
the Commonwealth, cited above. 


Definitions of the word “annuity” in will, 
trust and similar cases are not decisive in 
determining the authorized powers of life 
insurance companies under applicable stat- 
utes.—There are in nearly all states cases 
involving interpretation of wills and trusts, 
and also involving various tax questions, 
definitions of the word an- 


which include 





Variable Annuity 





nuity, frequently going back to Lord Coke 
and other early authorities. In the will and 
trust cases the actual issue usually is what 
the testator settlor actually intended, 
and it will be found that frequently the use 
of the stereotyped definitions of annuity 
have little bearing on the actual decision in 
the case. In practically none of these cases 
was any type of variable annuity involved, 
issue such as the one being con- 


or 


so that no 
sidered here was before the court, and the 
use of the definitions can be considered 
more repetitious than decisive. 

will and trust there 
involving something approaching a variable 
annuity, the have not been deterred 
by the variable feature from designating the 
Cases of this type were 


In such few 


as have been 


cases 
courts 


plan as an annuity. 


discussed in the opening section of this 
article. It must also be borne in mind 
that some of the definitions used in these 


cases are inconsistent with actual historical 
usage of the word annuity. 


Most important of all is the fact that the 
courts in these will and trust cases were not 
dealing with questions of corporate power 
of life insurance companies or their logical 
As has been 
has already 


functions and responsibilities. 
emphasized previously, there 
developed such a wide variety of annuity 
contracts issued by life insurance companies 
that it would be absurd to contend that they 
were bound by the restrictive definitions of 


the term such as are quoted in certain of 
the will and trust cases. 
The will, trust and tax cases are by no 


Some 
for 


means consistent among themselves. 
of them as annuities plans 
benefits which were in fact variable in amount. 
There are the cases, already to, 
which recognize that an “annuity should 
be paid out of the income only and not out 
of the corpus of the estate.” Einbecker ». 
Einbecker, 162 Ill. 267, 44 N. E. 426 (1896). 
See also Schloesser v. Schloesser, 329 Il. 
App. 604, 70 N. (2d) 346 (1946); Page 
on Wills, Section 1036, Volume 2, Second 
Edition; In re Flickwir’s Estate, 136 Pa. 374, 
20 Atl. 518 (1890): “There is no subsiantial 
difference in legal aspect between the gift 


recognize 





referred 





of an annuity for life and of the interest or 
income of a fund for life’; Arkansas National 
Bank v. Mayer, 216 Ark. 255, 225 S. W. (2d) 
331 (1950): “The use of the term [annuity] 
is certainly an indication that the settlor of 
the trust contemplated a fixed income to 
the beneficiary, but it is not conclusive’; 
and see numerous cases in Lawyers’ Re- 
ports Amnotated, 1917, 580, 584: “There is no 
Where, as 
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magic in the word ‘annuity’.” 

















































































recognized in those cases, the principal can- 
not be invaded to pay an annuity if the 
income is insufficient, the annuity payments 
may in fact vary in amount. 


Another type of a variable annuity ar- 
rangement which has been recognized as 
being an annuity involved a plan whereby 
periodic payments might be increased de- 
pending upon the surplus available in the 
fund into which considerations for.the con- 
tracts were to be paid. This was, in effect, 
a participating annuity, but was not issued 
by an insurance company. Fidelity Invest- 
ment Association v. Emmerson, 235 Ill. App. 
518, 149 N. E. 530 (1925). The Illinois court 
referred to this type of contract as an an- 
nuity contract. 


Some of the quoted definitions list as re- 
quirements for annuities that they must be 
“charged on the of the grantor,” 
although, as already pointed out, that aspect 
of the term has long since been abandoned. 
The definitions say that the payments must 
be “yearly,” although it has been seen that 
more frequent payments are commonly rec- 
ognized. Some of them say that an annuity 
is payable for a life, but it has been recog- 
nized that a contract providing payments 
for a term of years is often recognized as 
an annuity 


person 


The variable annuity benefits will be 
“fixed amounts” since they will be definitely 
determinable on the basis of a rule and 
formula as set out in the applicable con- 
tract.— There well-established legal 
maxim: “That is certain which can be made 
certain.” U.S. v. Smith, 18 U. S. 153 (1820). 


is 


a 


A California case applied the above prin- 
ciple in determining that an annuity which 
had a variable feature provided a “certain 
specified sum.” In re Bourn’s Estate, 25 Cal. 
App. (2d) 590, 78 Pac. (2d) 193 (1938). 
In his will the testator gave an “annuity” 
to his sister-in-law in such amount as would, 
when added to 
provided for her, 
of $8,400 a year. 


any “annuities” otherwise 
make total “annuity” 
The “otherwise” referred 
to annuities set forth in wills of other mem- 
bers of the family. Other beneficiaries 
claimed, by roundabout reasoning, that the 


a 


testator was not using the word “annuities” 
in a technical sense, and that all income 
provided any of the wills in question 
reduced the gift to the sister-in-law, thus 
providing more for the other beneficiaries. 
On the point in which we are particularly 
interested, it was contended that the sister- 
in-law’s annuity was not a bequest of a 
“certain specified sum” because the amount 
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she was to receive from the testator’s will 
was not fixed, but was to be ascertained by 
subtracting from $8,400 the amounts 06 
annuities from other sources. The court 
held that the sister-in-law’s annuity was a 
“certain specified sum.” Reference was made 
to t’e California Civil Code, Section 3538 
under “Maxims of Jurisprudence,” which 
read: “That is certain which can be made 
certain. [Enacted 1872.]” The court cited 
cases to the effect that this maxim applied 
in probate proceedings, and in civil cases: 
and went on to “and as_held in the 
latter case a sum is deemed certain where 
here it can be made simply by 
calculation.” 


of 


say 


as so 


The United States Supreme Court applied 
the maxim in Mobile & Ohio Railroad vy. 
Tennessee, 153 U. S. 497 (1894), which in- 
volved a railroad corporation’s charter which 
was passed by the Tennessee Legislature. 
The charter included a provision prohibit- 
ing any tax on the railroad which would 
reduce its dividends below 8 per cent. This 
provision was attacked on the f 
indefiniteness and uncertainty. 


ground of 
In uphold- 


ing the validity of this clause, the court 
stated: “The law regards that as certain 
which is capable of being ascertained and 
definitely fixed.” It was stated that there 


would be no difficulty in determining profits, 
from which dividends could be paid, in any 
one year, the amount of 
being fixed. 


outstanding stock 
The ascertainment of profits 
applicable to and providing a source for’ 
dividends would matter of 
administration. 


Lee v. Pearson, 143 So. 516 (La. Ct. 
of App., 1932), a statute required the price 
in leases to be “certain and determinate.” 
Here, in a gas station lease, the rent was 
payable monthly and was based on a cer- 
tain amount per of sold. 
The court held there was violation of 
the pertinent statute. It was the legislators’ 
intention that should fixed at a 
stated amount of so many dollars per week, 
month or year. “If the amount paid as rent 
could be readily ascertained, it would be 
sufficiently certain within the meaning of” 
the statutory language. The gas delivered 
during any month could be used to deter- 


be purely a 


In 


gasoline 
no 


gallon 


rent be 


mine the total amount of rent for that 
month. 
In Brown v. City of Shreveport, 15 So. 


(2d) 234 (La. Ct. of App., 1943), the con- 
tract before the court involved the sale of 
a standpipe for scrap. The purchaser was 
to pay $250 for the standpipe and was to 
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raze, scrap and sell it, and after deducting 
his expenses, was to give the city one half 
ff the balance of the proceeds. The ques- 
tion was whether it was a sale within a 
section of the civil code which read: “The 
price must be certain, that is to say, fixed 
and determined by the parties.” It was held 
that the contract was certain within this 
provision and, therefore, was a sale (the 
purchaser thus not being an employee of the 
city for compensation purposes). The court 
said: “True it is that beyond the initial pay- 
ment of $250 the price was not definitely 
fixed or determined in the agreement but 
such balance was easily susceptible of being 
absolutely determined. That which may be 
made certain in such a contract in legal con- 
templation is certain.” 

In Travelers Fire Insurance Company v. 
Ranney-Davis Mercantile Company, 6 FIRE 
anD CASUALTY CAsEs 946, 173 F. (2d) 844 
(CA-10, 1949), the court considered a stat- 
ute providing that any person entitled to 
recover damages “certain capable of 
being made certain by calculation,” where 
such right vests in him on a particular day, 
is entitled to recover interest thereon from 
that day. In commenting on the inclusion 
of the maxim in the statutory language, 
the court said: “The effect of this provision 
is to say that that is certain and definite 
which by accepted standards. of calculation 


or 


can be made certain.” 

As has already been mentioned, the Bu- 
reau of Internal Revenue has ruled that a 
pension plan which provides benefits pay- 
able not on the basis of a fixed member of 
dollars but on the basis of a definitely deter- 
minable number of units of interest in the 
total assets from which the benefit is to be 
paid, with the dollar amount of the benefit 
varying from time to time to the extent of 
any variation in the market value of such 
total assets, will be recognized as a plan 
providing for “definitely determinable bene- 
fits” the Internal 


Revenue Cc de. 


within the meaning of 
It is of particular interest to note the 
made in the letter to 
Internal Revenue which 
favorable ruling. The 
following paragraphs: 


argument that was 
the Commissioner of 
brought about the 
letter included the 

“A pension plan within the meaning of 
section 165(a) is a plan established and 
maintained by an employer primarily to 
provide systematically for the payment of 
definitely determinable benefits to his em- 
ployees over a period of years, usually for 
life, after retirement. 
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“The first question that might be raised 
concerning the proposed qualification of a 
variable annuity plan would be that such a 
plan not provide benefits that are 
‘definitely determinable’. 

“The variable annuity plan utilizes a 
medium of exchange other than dollars. 
Within its own unit of exchange the benefits 
under this plan are as ‘definitely determin- 
able’ as are the benefits of any other plan 
within the dollar medium of exchange. 


does 


“Tt would thus seem that the whole prob- 
lem resolves itself into one as to whether 
some unit other than dollars can be con- 
sidered to be ‘definitely determinable’ with- 
in the meaning of section 29.165-1 of Regu- 
lations 111. It is our opinion that a monthly 
income of 50 sacks of flour is as definitely 
determinable as a monthly income of $50 
although the monetary value of the 50 sacks 
of flour might vary from time to time.” 


It will be noted that this concept of an 
annuity of “50 sacks of flour per month” 
is consistent with historical precedent. In 
the TIAA brief to the Internal Revenue 
Service it is pointed out that in pre-Refor- 
mation days in England there was frequent 
use of annuities payable in kind and not in 
money. 


As previously noted, Mr. Joseph B. Maclean, 
the leading author on life insurance, advised 
the TIAA that he did not think that the 
fundamental! character of an agreement as 
an annuity contract was altered by “a pro- 
vision that the amount of each payment is 
to be determined at the date of payment on 
the basis of a specified rule or formula (so 
that the amount of each payment is, in fact, 
determined by the terms of the agreement).” 


Conclusion 


Occasionally it is suggested that variable 
annuities could be made “noncontroversial” 
by calling them something other than an- 
nuities—such as variable life income contracts. 


There are bound to be differences in 
approach between those who have only an 
academic interest in a new product of this 
kind and those who are actively trying to 
bring it out on a successful basis. It seems 
certain that any life insurance company 
interested in actually issuing these contracts 
will, for compelling practical reasons, recog- 
nize them as annuities. Furthermore, the 
widespread use of the term “variable annui- 
ties” in scores of articles and speeches on 
the subject indicates conclusively that that 
these contracts are going to be 
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called, as a practical matter. That was the 
conclusion reached by the local Life Under- 


writers Association in the District of Co- 
lumbia although they had originally ques- 
tioned the use of “annuity” in the name and 
contracts of Variable Annuity Life Insur- 
ance Company. 


The United States Treasury Department 
has formally ruled that a variable annuity 
is an annuity. The term has already been 
accepted by the insurance departments of 
New Jersey, New York and the District 
of Columbia. There is ample legal authority 
recognizing that plans providing periodic 
benefits of variable dollar amounts are prop- 
erly referred to as “annuities.” 


One can’t take too seriously .efforts to 
tie the dynamic life insurance business to 
eighteenth century legal definitions—any 
more than one would expect to see eighteenth 
century definitions of “interstate commerce” 
used to determine whether airplanes and 
television were included in such commerce. 
The law of business grows and expands just 





as business grows and expands. 


Dictionary definitions or judicial dicta 
from the past are unreliable as boundary 
lines for dynamic American business enter- 
prise. Very recently, authoritative diction- 
aries defined an airplane as a form of aircraft 
“which is driven through the air by a screw 
propeller.” perhaps some conservative in 
the aeronautical field could suggest there- 
fore, that a propellerless jet is not an air- 
plane; or that a synthetic rubber tire can’t 
be called “rubber” because it isn’t “obtained 
from the milky juice of a tropical plant.” 
3ut the practical world knows otherwise. 


[The End] 


Other Viewpoints 
on the Variable Annuity 


In recent months the subject of variable 
annuities has received much consideration 
by the insurance industry. Recognizing this 
fact, THe INsuRANCE Law JourNAL has 
compiled the views of three other authorities 


in the field of insurance. 


Simon M. Sheldon, in a speech recently 
delivered at the “Dealer’s Digest” Seventh 
Mutual Fund Sales Convention, New York 
City, attacked the variable annuity on the 
ground that it is not an insurance contract. 
He stated that these annuities are basically 
mutual funds, and that they properly come 
within the field of securities 
Some of his statements follow. 
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“Since the life insurance company does 
not guarantee, under a variable annuity, to 
pay the annuitant any fixed number of dol- 
lars, but merely the asset value of the 
annuity units, there is no need for the crea- 
tion of reserves normally set up by insur- 
ance companies. This means, therefore, that 
the annuitant (and not the company) takes 
the risks of market fluctuations of the com- 
mon stocks, mistakes in mortality tables and 
in projecting common stock yields. Thus, an 
individual in purchasing a variable annuity 
is in effect making an investment in a com- 
mon stock portfolio and taking all the risks 
of market fluctuations as does any purchaser 
of common Of course, he also 
stands to profit by any increase in the mar- 
ket value of the common stock. 


stocks. 


“As in the case of an investment in mu- 
tual funds, the annuitant may make lump- 
sum or periodic purchases. Under one 
proposed legislation, the annuitant can also 
at any time obtain the cash surrender value 
of his accumulation units in much the same 
fashion as redemption of mutual fund shares. 
Therefore, at least until he has converted 
his accumulation units into annuity units, 
the variable annuity participant has, in effect, 
purchased mutual fund shares, and the life 
insurance salesman is, in effect, selling a 
common stock interest to the public. Be- 
cause common stock prices do fluctuate, 
most states, as well as the federal govern- 
ment, have in the public interest enacted 
laws regulating the public sale of securi- 
ties. Practically all of these laws exempt 
the issuance and sale of insurance contracts. 
‘There is a very good reason for this; under 
the normal life insurance contract the com- 
pany guarantees to pay a fixed number of 
dollars. The insured, in taking out such 
assumes risk other than the 
ability of the insurance company to make 
the agreed-upon payments. Most states 
have passed insurance laws and regulations 
to ensure 


policies, no 


(1) that the life insurance com- 
pany’s assets and reserves are maintained 
in such a way that the company will be in 
a position to pay the amount it has prom- 
ised to the insured or his beneficiaries; and 
(2) that the insurance contract is a 
one. There is, therefore, no need 
insured to have 


fair 
for the 
the protection and _ safe- 
guards afforded under the securities laws; 
long as the contract is fair and the 
insured will be paid, this is all he needs to 
know. 


so 


“Selling a common stock interest, how- 
ever, is an entirely different matter. In 
this instance the public is not guaranteed 
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» 
Ample legal authority recognizes that 
lans providing periodic benefits of 
vatiable dollar amounts are properly 
called “annuities,” Mr. Day states. 


* 
anything. The return and the value of 
the stock will depend upon the business 


operations of the companies whose stock he 
purchases, and upon general economic condi- 
tions. He becomes in effect a part owner. 
The Securities Act of 1933 was passed in 
order that the prospective purchaser would 
be given sufficient information concerning 
the securities he 1 
could make an intelligent decision. 
ber of state laws go beyond the provisions 
of the ’33 Act, which is only a disclosure 
statute, and require that cannot 
be sold in the state without the prior ap- 
Commissioner... .” 


is purchasing so that he 
A num- 


securities 


proval of the Securities 


Mr. Sheldon 
operation is necessary 


stated: “I believe that co- 
between the securities 
administrators and insurance departments 
if insurance companies are to be permitted 
to sell variable annuities. When you 
consider that annuity payments consist pri- 
marily of a return of principal and that the 
amount of payments will depend upon com- 
mon stock prices, these figures point out the 
necessity that the public have all the safe- 
guards and information in purchasing vari- 
able annuities that they now enjoy in pur- 
stock interests in other 


chasing common 


forms.” 

Another insurance authority, Abram T. 
Collier, vice president and general solicitor 
of John Hancock Mutual Life Insurance 
Company, in a paper published in The East- 
ern Underwriter’s Gold Book of Life Insur- 
ance Selling, declared: 

“Of the fundamental principles on which 
life insurance the first is 
that its benefits are guaranteed: It promises 
a dollar and it pays a dollar. Life insurance 
was conceived and has grown strong on the 
basis that it is not pie in the sky, but a 
value certain. The certainty that its benefits 
will in fact be paid, and paid in a fixed 
amount, is the basic reasons why 
the public has given the business it con- 
How an annu- 


is based, one of 


one of 


fidence and its savings. ...” 
ity can be variable and still be an annuity 
is one of the “great semantic accomplish- 
ments of our day,” he said. 


“Are guaranteed dollar benefits on the 
way out? We do not think so. The Ameri- 


Variable Annuity 








can people, in spite of their interest in 
Hollywood, prefer to live on Main Street. 
They will take risks when risks are neces- 
sary, but they believe that few people get 


something for nothing, that the security 


that is real is the security that has been 
earned. If these beliefs are still fundamental 
to our culture and our economy, then the 
place for guaranteed life insurance and 
annuity benefits will not be successfully 


challenged.” 


Leland J. Kalmbach, president of Massa- 
chusetts Mutual Life Insurance Company, 
addressing the American Life Convention 
annual meeting in Chicago, stated: 


“Considerable sentiment has been ex- 
pressed in favor of the sale of individual 
variable annuity contracts by life insurance 
companies, and at least one company has 
been organized for that prime purpose. I 
am convinced that the high standing of 
our business has been due to a great extent 


to the fact that we have sold only guaran- 


teed fixed dollar contracts and have lived 
up to those contracts. I believe strongly 
that this fine standing would be affected 
adversely over a long period of years if 
we were to issue individual contracts pro- 


viding for benefits that vary with the market 
prices of common stocks. 


“T am sure most of us feel that we shall 
continue te 
of business cycles with rather wide varia- 
the cost of living and in stock 
prices. If we do have such variations, I 
believe it is obvious that the income under 


experience the ups and downs 


tions in 


better or worse 


dollar annui- 


will be 
fixed 


variable annuities 
than the income under 
ties, depending upon the time of purchase 
and the period of benefit payments. 


“Under single premium variable annuities, 
and variable settlement options if they too 
prevalent, the time of purchase 
would be an especially important factor, 
and, of course, the results could be rather 
made in a 


became 


disastrous if purchases were 
period of high stock prices and the period 
of benefit payments were one of greatly 


reduced stock prices. 


“Also, even though the average experience 


under annual premium variable annuities 
might be satisfactory over a long period 
of years, it is, of course, obvious that this 
would be of no help to those individuals 
whose benefit periods fell in adverse times 
measured by the relationship between stock 


prices and the cost of living. 
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The new 1955 limit of liability condition to date 
has not been applied in any of the reported cases 


Per Accident Limit in Property Damagove! 


2}OR a generation it was undoubted that 
when a liability insurance policy carried 
a specific dollar limit on the insurer’s lia- 
bility under the property damage liability 
coverage as respects each accident, that 
limit stopped the liability of the insurer 
with regard to any accident at that specified 
amount. This certainty explains the fact 
that while the automobile and general lia- 
bility policies have for many years carried 
a limits of liability condition applicable to 
the bodily injury liability coverage and 
setting forth the manner in which the per 
person and per accident limits applied under 
that coverage—and the general liability 
policies (which were written subject to ag 
gregate limits certain of the property 
damage liability hazards and for products 
bodily injury liability) carried limits of lia- 
bility conditions setting forth the manner in 
which the aggregate limits applied—neither 
type of policy has carried a limit of liability 
condition setting forth the manner in which 
the per accident limit applied under the 
property damage liability coverage. The 
application of that limit was considered to 
go without saying! That is, it went without 
saying until 1949. 


ag- 


for 


A case decided in 1949 and several since 
have indicated a tendency to look at the 
accident from the standpoint of the owners 
of the property damaged and to consider 
that there is a separate accident for each 
owner with the resultant application of the 
per accident limit 


separately as respects 


each owner. 

The implications in the 
multiplication of the policy limit, for which 
coverage was bought and premium was 
paid, by the fortuitous number of owners 
whose property is damaged in one accident 
as compared with the number of owners 
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underwriting 


whose property is damaged in another ac- 
cident are staggering indeed. 


The result is that the 1955 revisions of 
the various standard provisions relating to 
both the automobile and general liability 
property damage liability coverages have 
introduced a new condition which reads as 
follows: 


“Limit of 
limit of 


Liability. Coverage B. 
property damage liability 
in the declarations as applicable to 


The 
stated 
‘each 
accident’ is the total limit of the company’s 
liability for all damages arising out of 
injury to or destruction of all property of 
one or more 
cluding the use 
result of any one accident.” 


persons or organizations, in- 


loss of thereof, as 


LaSalle Hotel Fire 


The history of the problem goes back 
to 1948 and the famous LaSalle Hotel fire. 
There the insurer the hotel a 
policy against liability for damage to or 


issued to 


loss of property of any guest or invitee of 
the hotel. The limit of liability “for any 
one occurrence or catastrophe” was $10,000 
“for all and damage to 
of any claimant or claimants.” 


loss of property 


A fire occurred, and the guests were 
forced to leave the hotel. They were ex- 
cluded from the hotel for 17 hours. The 


property of 250 guests was damaged by fire, 
smoke or water, or 
17-hour period. 


was stolen within the 


Claims were made exceeding $30,000 for 
guests’ property damaged or destroyed and 
exceeding $60,000 for or 
property. The insurer tendered 
prejudice its $10,000 policy limit. 
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By NORMAN E. RISJORD 
and JUNE M. AUSTIN 


The insurer then brought an action in 
the United States District Court for the 
Northern District of Illinois, Eastern Divi- 
sion, for a declaratory judgment 
the hotel. The District Court found 
the destruction and damage to all of the 
damaged by fire, 
smoke or water out “occur- 
ence,” that the insurer’s liability therefor 
was limited to $10,000, and that the loss of 
property constituted a separate 
occurrence with a separate limit of $10,000 
for each claim. 


against 
that 
property destroyed or 


arose of one 


“missing” 


The circuit court of appeals reversed and 
holding “that all 
nated in this suit were the result of causes 
acting concurrently and that they must be 
attributed to the 
cause. In other 
proximate 


losses desig- 


remanded, 


fire as the predominate 
the fire was the 
cause. It follows that such 
the result of ‘one occurrence 
or catastrophe’ and that the limit of the 
plaintiff's liability is $10,000.” * 

It will be noted that the unit to which 
the policy limit applied was “any one oc- 
currence or catastrophe” 
may be a broader term than “each accident.” 


words, 


losses were 


which, of course, 


Wild Oil Well 


An oil well out of control started the 
trend toward the multiplaction of the policy 
limit. The policy there was a general lia- 
bility policy issued to a driller. The prop- 
erty damage liability limits were $5,000 each 
accident and $25,000 “aggregate.” 

An oil well being drilled “blew in with 
a tremendous gas pressure.” It was a wild 
well out of During 


1 Denham v. LaSalle-Madison Hotel Company, 
6 Fire and Casualty Cases 673, 168 F. (2d) 576 
(CA-7, 1944), cert. den. 335 U. S. 871, 69 S. 
Ct. 167. 


control for 50 hours. 


Per Accident Limit 


the 50 hours, quantities of oil and gas 
distillate, sand and mud were blown into 
the air and carried by the wind onto prop- 
erties of landowners and tenants in the 
immediate area. The eruptions continued 
intermittently for over two days and during 
that period the wind changed from time 
to time, blowing mud and sand on different 
properties. 

Four claims for property damage, ag- 
gregating more than $35,000, were filed in 
a Texas court. The insurer then brought 
an action in the United States District 
Court for the Southern District of Texas 
for a declaratory judgment. The district 
court found that each separate injury to the 
properties of the claimants constituted a 
separate accident and that the insurer was 
therefore liable up to $5,000 as to each 
such accident not to exceed $25,000 for all 
damages to all parties arising out of said 
accidents. The insurer appealed. 

The court of appeals affirmed, holding 
that the “blowing-out of the well was not 
a single accident but a series of events, a 
catastrophe. Numerous accidents were the 
product of this motivating and the 
wind as a supervening force,’ that the 
‘each accident’, as used in the 
policy, must be construed from the point of 
view of person whose property 
injured an accident occurred to the 
property of each owner. If one cause oper- 
ates upon several at one time, it cannot be 
regarded as a single accident, but the injury 
to each individual is a separate accident,” 
and that “the term ‘aggregate’ was meant 
to serve as a total limit of damage to prop- 
erty of different from 
related series of events, such as were evi- 
dent in this case.” * 


fc rce 
“wording 


the was 


persons a closely 


The court was mistaken about the opera- 
tion of the “aggregate” limit. It is in- 
tended to apply to all damage to all prop- 
erty in all accidents during the policy 
period, rather than damage to property of 
different from a closely related 
series of the court indicated. 

The court’s holding in this case upset 
the underwriting considerations upon which 
the property damage liability premium rates 
The 
to how much 


persons 
events, as 


were based. underwriters no longer 
exposure they were sub- 


when they wrote a par- 


knew 
jecting themselves 
ticular policy limit 
because could 


for a specified premium 


they not foresee whether 


2 Anchor Casualty Company v. McCaleb, 7 
Fire and Casualty Cases 9, 178 F. (2d) 322 
(CA-5, 1949). 
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Mr. Risjord is vice president and 

general counsel of the Employers 

Reinsurance Corporation, Kansas 

City, Missouri. Miss Austin 

member of the Missouri bar. 
© 


is a 


the accident would involve the property of 


one owner or ten owners; if one owner, 
the specified limit for which they had 
charged a premium would apply—if ten 
owners, the limit would be ten times the 


specified limit for which the premium was 
charged. 

Accordingly, the new limit of liability 
condition applicable to the property damage 
liability coverage was devised for all stand- 
ard liability policies so as to try to make 
it clear that the per accident policy limit 
applies once to each accident regardless 
of the number of the owners whose prop- 
erty is damaged in the accident. 
the new became effective, 
ever, two more cases intervened. 


Before 


language how- 


Building Collapse 


In a Tennessee case,® the insurer issued 
a schedule general liability policy to Kuhn’s 
covering “the ownership, maintenance or 
use of the and all operations 
which are necessary or incidental thereto.” 
It contained the standard water damage, 
blasting, collapse and wires exclusions, The 
collapse exclusion read f 
or structural 


premise Ss, 


“to the collapse of 
injury to any building or 
structure due (a) to excavation, tunneling, 
pile-driving, coffer-dam work or caisson 
work or (b) to moving, shoring, under- 
pinning, raising or demolition of any build- 
ing or structure or removal or rebuilding 
of any structural support 
such operations are being performed by 
the named insured.” The policy limits 
for property damage liability were $10,000 
each accident and $25,000 aggregate. 
Kuhn’s owned two store buildings in 
Brownsville, Tennessee, and undertook to 
remodel the premises so as to make one 
store out of two. In so doing Kuhn’s did 
some excavation work under the buildings. 
Following the excavation, or the removal of 
the wall between the two buildings, Kuhn’s 
two buildings “together with the building 
adjoining the premises on the east, col- 


thereof, while 


* Kuhn’s of Brownsville v. Bituminous Casu- 
alty Company, 8 Fire and Casualty Cases 430, 
270 S. W. (2d) 358 (Tenn., 1954). 
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‘ 


lapsed” on May 27, 1952. Although there 
was no further excavation work, the build- 
ing immediately west of the premises col- 
lapsed on May 29, 1952. All collapses were 
proximately caused by the excavation work 
carried on by Kuhn’s prior to May 27, 1952, 
All four buildings and their contents became 
a total loss. 


The owners of property on the east and 
west of the premises filed claims against 
Kuhn’s. Kuhn’s was obligated to pay the 
owners of the personal property destroyed 
by the May 27 collapse $14,800, and was 
expected to pay the owners of the personal 
property destroyed by the May 29 collapse 
$28,900 


The insurer denied liability, and Kuhn’s 
brought suit against it in chancery court. 
There was a decree against the insurer, and 
it assigned error. 

The Supreme Court overruled the assign- 
ments of error and the 
holding (1) that the collapse exclusion 
applied only to damage to buildings and 
structures and not to damage to personal 
property caused by collapse of the building 
or structure, (2) that the “second collapse 
did not happen until two days after the 
first, and we think it clear that there were 
two accidents involved herein. 


affirmed decree, 


If the exca- 
vation was a single act, and constitutes a 
single accident, then the question comes as 
to when the accident occurred. The owners 
on the west suffered no loss and experienced 
no unforeseen event until the 29th,” (3) that 
“there were two separate unforeseen events” 
and “two separate accidents resulting from 
the excavation,” and (4) that ‘the 
was liable for $20,000. 


insurer 


It is conceded that the Kuhn’s case may 
not have much bearing on the subject under 
consideration here since there the time 
factor was the principal element on which 
the decision was based. However, the court 
did stress the viewpoint of the owners of 
the property damaged, and the case is 
wrong because the damage was all caused 
by one act, or one operation, notwithstand- 
ing the lapse of two days between the 
collapse of the two buildings. It is problem- 
atical whether the new condition 
change the result in the Kuhn’s case. 


would 


Sixteen Box Cars 


In the Rutland case a truck, insured for 
a limit of $5,000 each accident under the 
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automobile property damage liability cover- 
age of a comprehensive liability policy, col- 
lided in Georgia with a freight train, de- 

the train and damaging 16 cars 
thereof belonging to 14 different owners, 
damaging the contents belonging to various 


railing 


shippers, and damaging the roadbed of the 
operating railroad. The damage to the rail- 
way varied from $349.63 to $4,015.67, 
totaling $41,371.31. The con- 
tents totaled $7,638.91. The damage to the 


roadbed was $9,000. 


cars 
damage to 


The operating railroad brought suit against 
Rutland $75,000. That suit was com- 
promised for $30,000, Rutland paying $25,000 
and the insurer $5,000. Rutland then brought 
an action against the insurer in the United 
States District Court for the Northern 
District of The insurer appealed 


from an adverse judgment. 


for 


( re rela. 


The court of appeals affirmed, holding 
that injury to the f each 
person whose property 
a separate accident for the purposes of the 
application of the property damage liability 


property of 
damaged 


the 


was Was 


limit.4 This outrageous decision was by a 
court divided two to one. There was a 
strong dissenting opinion. The majority 


relied on the Anchor Casualty case, and the 
dissent distinguished it. The decision merely 
the ridiculous situation into 
which the Fifth Circuit had fitted itself in 
the case. The relied upon in 
the Rutland case were largely decided under 
personal accident policies and had no ap- 


emphasized 


authorities 


plication to the case. 


This opinion aroused the insurance in- 


dustry. The Association of Casualty and 
Surety Companies was allowed to appear 
as friend of the court in motions for re- 
argument and rehearing. The briefs for the 
association presented the underwriting prob- 
lems which the court’s opinion had created 
and made a forceful argument for rehearing 
and reversal. The motions were heard by 
three new judges who had not taken part 
in the original opinion. The new judges 
vacated the original opinion and West Pub- 
lishing Company omitted it from the Fed- 
eral Reporter, Volume 217, second series. 


Then the new judges wrote a new opin- 
ion, reversing the district court and holding 
that all the damage 
cident and that the insurer’s liability was 
limited to $5,000, as set forth in the policy.’ 


pertained to one ac- 


This decision was also made by a court di- 
vided two to one. The majority opinion 
observed: “Manifestly, it was intended that 
the policy have monetary lin\its of cover- 
age; but consideration of the mount stated 
in relation to the claimants damaged rather 
than the event causing the tiamage would 
make the policy potentially Ismitless. More- 
over, it is well known that the premium 
rates for liability insurance-are based upon 
the risk insured and the p*tential amounts 
of liability covered. Such 4 system of com- 
is simply itcompatible with 
liability de- 
of claim- 


puting rates is 
the idea of virtually limgless 
pending solely upon the dumb r 
ants.” ¢ 

The majority opinion hi the second Rut- 
land case not only distinguished the Anchor 
Casualty but cas€ something of a 
shadow on it by stati 
aggregate limit featury: 
least some basis for reasoning that the par- 
ties to that policy migit have had in mind 
other than’ the ordinary mean- 
word ‘accisient’. Here, there is 


case 





in relation to its 
“There was at 


something 
ing of the 
nothing in the polic’ indicating such an 
and “we are convinced that the 
Anchor. to the effect that a 
with respect to 
property not 


intention” 
language in 
separate accident otcurs 
each owner of dam\ged 
necessary in the opiyion.” (Italics supplied.) 

The 
land case considered the Anchor Casualty 
case as controlling, implied that the ma- 
jority had overruked Anchor Casualty (we 
hope it did) and, with reference to the 
insurer and the named insured under a 
policy covering liability for “damage to or 
property caused by 


was 


dissenting jxdge in the second Rut- 


destruction of 


accident,’ made this strange statement: 
“Cause was not part of their dealings for 
the insurance company was assuming the 


liability of appellee to pay damages to third 
persons (Italics by 


dissenting Judge Cameron.) 


regardle: S of cause.” 


We are informed that Rutland has made 
a motion to have the second Rutland case 


reconsidered by the full court and that the 


motion has been denied by the full court. 
This would seem to close the Rutland 
chapter, but not entirely. We are further 


informed that trial courts in two cases have 
followed the vacated Rutland case. One of 
was in Washington °® 


(Continued on page 820) 


cases and is 


these 








* Saint Paul-Mercury Indemnity Company v. 
Rutland, 5 Automobile Cases (2d) 120 (CA-5, 
1954). 


Per Accident Limit 





5 Saint Paul-Mercury Indemnity Company v. 
Rutland, 5 Automobile Cases (2d) 894, 225 F. 
(2d) 689 (CA-5, 1955). 

® Truck Insurance Exchange v. Rohde, involv- 
ing, however, the bodily injury liability limits. 
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By SIDNEY N. ZIPSER 
New York Attorney 


a Dwelling Form 8 


Recovery for seepage of water and for backing-up of internal sewers 


NE THIRD of the major companies are 

covering them, one third are denying 
them and one third are undecided. These 
figures refer to the increasing number of 
claims for damages to plaster and paneled 
walls as well as to composition and other 
floorings in basements in New York and 
suburban dwellings caused by seepage of 
water through foundation walls and backing- 
up internal sewers and drains. 

The resulting from the recent 
hurricanes and rainstorms, have caused the 
Greater New York Insurance Brokers Asso- 
ciation to request a definitive interpretation 
of the coverage provisions of Dwelling Form 
850. 

The following are the applicable provisions 
of Dwelling Form 850: 

“SECTION I—COVERAGE 

“The policy insures against all risks of 
physical loss, except as hereinafter excluded, 
to the described property, subject to the 
provisions of this form and of the policy 


to which this form is attached including en- 
dorsements thereon. 


“SECTION II—EXCLUSIONS 

“THIS POLICY DOES NOT INSURE 
AGAINST LOSS 

“B. By earthquake; surface waters, flood 
waters, waves tide, tidal wave, high water, 
overflow of streams or bodies of water, or 
spray therefrom, all whether driven by wind 
or not, or whether caused by or attribut- 
able to earthquake; unless loss by fire or 
explosion ensues, and this Company shall 
then be liable only for such ensuing loss 


” 


claims, 


The key to the problem lies in the defini- 
tion of the exclusory terms “surface waters” 
and “flood waters.” The legal definition of 
“flood waters,” as given in Black’s Law 
Dictionary, is as follows: “Waters which 
escape from a stream or other body of water 
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can only be prevented by broadening the form’s exclusionary language 





under 
conditions which do not usually occur... .” 


and overflow adjacent territory 


“Surface waters” are defined by the same 
source as: “ such as diffuse themselves 
over the surface of the ground, following 
no defined channel, and _ not 
gathering into or forming any more definite 
body of water than a mere bog or marsh. 
They generally originate in rains and melt- 
ing snows, but the flood waters of a river 
may also be considered as 


course or 


surface waters 
if they become separated from the main 
current, or leave it never to 
spread out over lower ground.” 


return, and 

There are two additional terms, not con- 
tained in the exclusory language of Dwel- 
ling Form 850, whose definition 
considered if we are to 
extent of coverage under Dwelling Form 
850: “subterranean waters” and “percolat- 
ing waters.” 


must be 


“Subterranean waters” 
Black’s Law Dictionary as: 


defined in 
“Waters which 
lie wholly beneath the surface of the ground, 
and which either ooze and seep through 
the subsurface strata without pursuing any 
defined course or channel, (percolating 
waters,) or flow in a permanent and regular 
but invisable course, or lie under the earth 
in a more or less immovable body, as a 
subterranean lake.” 

The that Black’s Law 
tionary gives to “percolating waters” 
follows: 


are 


definition Dic- 
is as 
“Those which pass through the 
ground beneath the surface of the earth with- 
out any definite channel, and do not form a 
part of the body or flow, surface or sub- 
terranean, of any water-course. They may 
be é¢ither rain waters which are slowly in- 
filtrating through the soil or waters seeping 
through the banks or the bed of a stream, 
and which have so far left the bed and the 
other waters as to have lost their character 
as a part of the flow of that stream.” 
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The 
has been developed in the context of the 
property rights—the problems, as old as 
civilization, of the high land 


terminology of the law of waters 


person on 


draining or contaminating water from rivers 
or underground streams so as to adversely 


affect the lower user in navigation; or of 
the person on low ground draining a stream 
back up on the 
This terminology has found its way 


and causing it to higher 
land. 
into the water damage clauses of insurance 
policies where it is used in an entirely 
different context. In the context of prop- 
erty rights, water law problems involve the 
movement of water on a horizontal plane. 
Here the key much 
whether the below 
the earth’s surface as whether or not the 
fixed 


factors are not as 


water flows above or 


water moves in a surface or sub- 


terranean channel. 


In insurance law, on the other hand, the 
orientation is essentially vertical. Water 
may enter a structure through a roof or 
window as a result of precipitation; it may 
enter from an accumulation on the surface 
of the land adjacent to the structure; and it 
enter below the surface of the land 
accumulations in the 


may 


through soil and 


through broken pipes or any other of the 
myriad sources through which there may 
be a flow back. 
Ambiguities in interpretation of water 
damage clauses of insurance policies are due, 
in large part, to use of words of inclusion 
and exclusion, the legal meanings of which 
have been developed in the horizontal con- 
rather than the vertical 


text of water law 


context of insurance. 


In water law, cases turn on important 


distinctions flood 
surface waters and percolating waters. A 


made between waters, 


review of the law of jurisdictions other than 
our own is important to our interpretation 


Form 850 


of the exclusory provisions of Form 850, 
because of the paucity of New York cases. 

A definition of surface waters, given in 
Fenmode, Inc. v. Aetna Casualty & Surety 
Company of Hartford, Connecticut, 4 Fire 
AND CASUALTY CASES 454, 303 Mich. 188, 
6 N. W. (2d) 479 (1942), states that “surface 
waters are commonly understood to be waters 
on the surface of the ground, usually created 
by rain or snow, which are of a casual or 
following no definite 
course and having no substantial or perma- 
nent existence. Such waters are lost by 
percolation, evaporation, or by reaching 
some definite watercourse in which they are 
accustomed to and do flow with other 
waters.” 


vagrant character, 


However, the authorities collected in the 
New Haven case are not in unanimous ac- 
cord, although the distinctions in definitions 
of surface water were not pertinent to the 
outcome of that case. For instance, in 
Schaefer v. Marthaler, 34 Minn. 587, 57 Am. 
Rep. 73, 26 N. W. 726 (1886), it is said: 


“Water is surface water while it is oozing 
through the soil or diffusing and squandering 
itself over the surface, following no defined 
course.” 

Both water have 
been cited in the cases and have been deter- 
minative of litigation. 


definitions of surface 


When water seeped in through the base- 
ment walls and sewers backed up, the question 
of liability arose under a policy covering 
due to rain entering directly (Urse 
v. Maryland Casualty Company, 5 Fire AND 
Casuatty CAsEs 476, 58 F. Supp. 897 (DC 
W. Va., 1945) 


ing exclusions: 


loss 


but containing the follow- 


“This Company shall not be liable for 
loss or damage caused directly or indirectly 
(a) by seepage, leakage or influx of water 
through building walls, foundations, lowest 
basement floors, sidewalks or sidewalk lights 
or (b) by floods, inundations, backing up 
of sewers or drains, or the influx or tide, 
rising or surface waters.” 

Although the court could have found that 
there was no coverage, without construing 
the phrase “surface waters,” it deemed it 
necessary to find that the water that was 
seeping in was “surface water,” citing a 
case (Neal v. Ohio River Rail Company, 47 
W. Va. 316, 34 S. E. 914) in which 
face water” was defined as water ‘ 
through the soil.” 


“‘sur- 
‘oozing 


Other instances of ultimate analysis in 
terms of surface water may be found. 
Water entering through a broken under- 
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ground soil pipe had damaged the basement 
of a building (Berman, Inc. v. Aetna Casualty 
& Surety Company, 8 Frre AND CASUALTY 
Cases 496,°216 F. (2d) 626 (CA-3, 1954) 
(Pennsylvania law)). The policy covered 
losses due directly to rain or snow, but ex- 
cluded “ ‘Water damage’ 
rectly or indirectly by .. . seepage, leakage 
or influx of water through building walls, 
foundations, basement floors 


caused di- 


and ‘sur- 
face water’.’ 
Again, recovery by the claimant could 
have been denied on the basis of other ex- 
clusory language, but the court said: “ 
the water had ceased to be rain and, 
properly characterized, was by then sur- 
face water.” 
Analysis in terms of surface waters has 


also been finding that 
there did exist coverage under the policy. 


used as a basis of 


In Poole v. Sun Underwriters Insurance 
Company of New York, 274 N. W. 658, 65 
S. D. 422 (1937), the following language 
was included: 


Coverage: 


“*. . 3. Tornado, Cyclone, Windstorm, 
Hail, Earthquake, Explosion and Water 
Damage, as defined in Paragraphk ... ”’ 


“(Paragraph K.) 


“*Tornado, Cyclone, Windstorm, Hail, 
Earthquake, Explosion and Water Damage; 


“*Tornado, Cyclone, Windstorm, Hail, 
Earthquake, Explosion, Accidental and Ex- 
ternal Discharge or Leakage of water, ex- 
cluding damage caused by rain, sleet, snow, 
flood, rupture of tires and explosion within 
the combustion chamber of an internal com- 
bustion engine.’’ 


Water from a severe rainstorm had inun- 
dated the streets to a depth of two feet and 
overflowed into plaintiff's basement garage, 
damaging his car. It was held that there 
was coverage because the waters were “sur- 
face waters,” not covered by the exclusion, 
inasmuch as they were not flood waters 
emanating from an overflowing stream with 
definite channels. 


Returning to Form 850, it is clear that the 
policyholder could recover for damage due 
to seepage or backup of sewage if such 
waters are held not to be “surface waters.” 
If a court were to adopt the definition of 
surface waters which holds that they are 
lost by percolation (as in Fenmode), there 


is a possibility of coverage. Also, if a court 
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adopts a policyholder’s liberal interpreta. 
tion of the term “surface waters,” resolving 
any imbiguity against the insured, coverage 
may be found to exist since the damage is 
not caused while the water is on the surface, 
See World Fire and Marine Insurance Conm- 
pany v. Carolina Mills Distributing Company 
6 Fire AND CASUALTY CASEs 719, 169 F. (2d) 
826 (CCA-8, 1940). 


The exclusory language of Form 850 does 
not contain the terms “subterranean waters” 
and “percolating waters” or language de- 
scriptive of these terms, as above defined 


As has been indicated, few precedents are 
available the guidance of insurance 
underwriters and claim’ men insofar as de- 
fining “surface waters,” 
and 


fc Tr 


“subterranean waters” 
“percolating waters,” but the available 
precedents do indicate that “surface waters” 
must be narrowly rather than broadly de- 
fined. In both Flanigan v, State, 183 N. Y.S. 
934 (Ct. Cls. N. Y., 1920) and Hathorn vz 
Dr. Strong’s Saratoga Springs Sanitarium, 
55 Misc. 445, 106 N. Y. S. 553 ( S. Ct. Sara- 
toga Cty., 1907) “percolating waters” are 
defined in accordance with the above-quoted 
definition in Black’s Law Dictionary, thus 
delimiting any definition of “surface waters.” 


It is an axiom in insurance law that the 
interpretation of a policy which is most 
favorable to the insured will be adopted, 
especially where ambiguity exists 
therein. Where such a policy is susceptible 
of different reasonable interpretations, that 
which affords the greatest protection to the 
insured will be adopted. A provision limit- 
ing coverage will be liberally construed, 
and a risk clearly covered by an insuring 
clause and not clearly excluded by a subse- 
quent limiting clause will be deemed covered 
by the policy. The insurance 
Dwelling Form 850 reads: “. 
of physical loss ie 


some 


clause of 
all risks 


The subsequent limiting clauses contain 
only two exclusory terms applicable to the 
loss situations under consideration. ‘These 
terms, as we have seen, do not sufficiently 
limit the insurance clause so as to prevent 
recovery under the policy for seepage of 
water through foundation walls and backing- 
up of internal sewers and drains. Recovery 
for such losses can be prevented only by 
broadening the exclusory language of the 
form so that it contains the terms ‘“sub- 
terranean waters” and “percolating waters” 
or, preferably, clear language descriptive of 
these terms as heretofore defined. 


[The End] 
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The Claim Man and the Legal Department 


By JOSEPH R. STEWART 


The author is associate general counsel 
of the Kansas City Life Insurance Com- 
pany, Kansas City, Missouri. He de- 
livered this paper before the annual 
convention of the International Claim 
Association at Lake Placid, New York, 
on September 12, 1955. 


oo LEGAL ASPECTS of the i:sur- 
ance industry form a broad and compre- 
hensive field—and the 
department touches almost every phase of 
it. Essentially, the department has charge 
of, and represents the company in, all legal 
matters affecting company operations. More 
particularly, it works (1) with the actuarial 
department in the formation and prepara- 
tion of policy contracts, (2) with the agency 
department to see that the field force func- 
tions within its proper field of responsibility 
and limitations, (3) with the issue and set- 
tlement divisions to see that policies, en- 
dorsements, and the like properly cover the 
needs and purposes intended, (4) with the 
investment department and its problems 
and (5) with the state insurance depart- 
ments on the conduct of company affairs 
within the various regulatory jurisdictions. 
It is concerned with and active in legislative 
matters of interest to the insurance industry 
as a whole. It sponsors enabling legislation 
to meet changing problems, and opposes 
harmful or oppressive measures. However, 
by far the closest, and to my way of think- 
ing the most interesting, association in the 


general counsel’s 


business from the insurance lawyers’ stand- 
point is that existing between the claim 
man and the legal department, and it oc- 
curred to me that I might appropriately 
discuss some of our common problems and 
interests. 

While it is neither a new nor an unusual 
observation, it might be well to repeat that 
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the insurance contract, especially the life 
insurance contract, is remarkably akin to the 
marriage contract—they are both three- 
party contracts. Apart from its religious 
significance, the marriage contract is a 
three-way agreement between the bride, 
the groom and the state, with its 
regulations and customs. This is true be- 
cause the marriage contract is the founda- 
tion or basis of our community life, and as 
such is invested with a public interest, and 
is responsive to the public policy of the 
states. In the same fashion, the life insur- 
ance contract, touching as it does the security 
and well-being of the people in the com- 
munity, also is interminged with the public 
interest and public policy of the state. As 
a result, it is also a three-party contract 
with the insured, the company, and the 
state, with its laws, rules and regulations 
playing equally important parts. 


laws, 


A business bearing such a close relation- 
ship to the public interest and having, in 
fact, responsibilities and obligations essen- 
tially of a fiduciary character certainly can 
afford nothing but the best public relations. 
Insurance companies more and more have 
come to realize this responsibility and as 
a whole have stepped up, by every means 
available, their efforts to strengthen the 
public’s trust and confidence in the industry. 

It goes without saying that the field 
forces are the front line in the building of 
this public good will and acceptance. How- 
ever, they present little in the way of a 
problem for if they are remiss in this im- 
portant field, they lose a sale. It is a matter 
of selfish the agent to create 
confidence in, and acceptance of, the indus- 
try he represents. It is after the prospect 
becomes a policyholder that our real job 
of public relations begins. He has entrusted 
to us his hopes and plans for the future, 
and the security of his family and depend- 
ents. He has a very personal stake in our 
business, and a claim to our conscientious 
handling of his interests. 


interest to 
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Tremendous strides have been made in 
servicing our policyholders, in seeing they 
are kept informed of developments affecting 
their contracts, in keeping their insurance 
programs up to date (with changing needs 
attended to), and in other ways doing a 
real job of servicing their interests. All of 
that effort—the good impression created 
and maintained by the field force and the 
prompt and servicing of the 
policyholder’s needs by the various depart- 
ments of the company—can be nullified by 
an inept or bungling claim department or 
legal department. In that 
instruments of good or ill 


continuous 


sense we 
will. By our 
handling of claims we can encourage and 
confirm in the claimant, his family and 
community, confidence and satisfaction in 
our product and company. We can de- 
stroy by careless handling of claims (per- 
haps overemphasis on technicalities) the 
confidence, not only of the claimant, but 
also of his family, friends and associates 
in the community, in our product and par- 
ticular company, and in 
dustry as a whole. 


are 


the insurance in- 

Some time ago I attended the open house 
of a small life company doing considerable 
business by mail. In being shown about 
the office, I found no “claims” department. 
Instead, I was shown a “benefits” depart- 
ment. The emphasis everywhere was on 
“benefits,” and not on “claims.” This idea 
of a “benefits” department rather than a 
“claims” department may not be new, but it 
certainly points up exactly the thought we 
should be trying to foster. A claim depart- 
ment isn’t a place where our policyholders 
or beneficiaries must “claim” or take away 
from us what rightfully is theirs—that’s a 
negative approach. It’s the department where 
we deliver on the dot on the promises made 
in our policy contracts, and somehow we 
have to get that positive thought (affirma- 
tive approach) over to the insuring public. 
In any event, the manner in which policy 
obligations are handled by our claim and 
legal departments determines largely the 
standing and reputation of our companies, 
and is reflected either favorably or adversely 
in the attitude of the public towards the 
insurance industry in general. 


Thus, we claim men and insurance law- 
yers have our problems. We have a sensi- 
tive and vulnerable part of the business. 
How are we going to handle it to the satis- 
faction of our policyholders and claimants 
and within the bounds of good claim pro- 
cedures and sound legal principles? While 
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I have not attempted a factual survey, I am 
sure that than 90 our 
claims are disposed of promptly and satis- 
factorily with little or no friction. Most of 
them run-of-the-mill requiring 
only promptness and dispatch in their hand- 
ling. 


better per cent of 


are cases 
If the claim papers reasonably ap- 
proach our requirements, where only minor 
discrepancies are involved, we should, in the 
interests of economy and good public rela- 
tions, approve them and get them out of 
the way. Where doubtful or resisted claims 
are involved, then the observance of a few 
simple rules should do much to insure a 
fair, equitable and sensible handling of such 
matters. 


In the first place, a sound and careful 
investigation (one fair to our policyholder 
and our company) of doubtful or borderline 
cases often provides the answer without 
further fuss or frustrations. It usually will 
develop facts which will provide a fair 
“ves” or “no” answer. It is when we are 
content with a skimpy investigation or 
cursory look at the facts that we get into 
trouble. Bearing somewhat on this point, 
I recall a number of years ago we had 
a substantial double indemnity claim in 
New Mexico. A farmer was reported to 
have fallen from his barn roof, and to have 
died of his injuries. An inspection report, 
entrusted to a one-time lawyer, indicated 
rather strongly that the farmer and _ his 
wife had had an argument, and that she 
had pushed him out of the hayloft. Because 
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of the amount involved in the claim, I in- 
yestigated it and found a number of neigh- 
bors who had witnessed the whole thing. 
A severe windstorm had damaged the farm- 
er’s barn and a number of neighboring 
farm buildings, and the farmer’s neighbors 
were over there inspecting the damage. The 
farmer was up on the roof of the barn point- 


ing out some of the damage when he 
slipped and fell. Half a dozen of his neigh- 
bors saw the whole thing. There was 


nothing else to do but approve the claim 
and pay the money. Afterwards, I learned 
that this so-called lawyer had had 
trouble before because of doctoring up open 
and shut claims, inducing denial of the 
claim and promptly soliciting the cases for 
litigation. That, of course, is an exaggerated 
instance, but it does point up the fact that 
if we make an attempt to get the real facts 
in the first place, we can save ourselves 
headaches, and in- 


some 


considerable expense, 


justice to our claimants, 

While the greater percentage of our claims 
are routine matters requiring little informa- 
tion for prompt approval and payment, when 
do encounter doubtful or borderline 
cases the investigation should be 
to place in the file all of the facts, including 
hospital records and doctors’ statements 
where possible, in order that an intelligent 
determination can be made. If the facts 
developed indicate that the claim is a proper 
one, it should be approved and paid. If the 
facts, on the other hand, indicate fraud, mis- 
representation or other grounds for non- 
liability, the file should contain adequate 
facts and information upon which to base 
a sound denial of liability, and the matter 
referred to the legal department for the 
handling of any resulting litigation. It is 
the lawyer’s job, if litigation results, to see 
that records, facts and witnesses supporting 
nonliability are assembled, produced and 
available at the trial for effective and per- 
suasive presentation of the company’s position. 


we 
such as 


Essentially, however, the successful defense 
of insurance litigation depends primarily 
on a thorough and complete investigation 
in the first instance. If facts are then over- 
looked or reasonable possibilities not ex- 
plored, those weaknesses will show up at 
the trial and, if serious enough, result in 
a verdict against the company with conse- 
quent embarrassment to ourselves and the 
agent in the field. It will certainly create 
the worst possible reaction from the claim- 
ant, his family and friends. I would not 
be foolish enough to say that all litigated 
cases could or should be won, but I do say 
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that a fair and intelligent investigation of 
all the facts in the first instance will mini- 
mize the harmful result in those cases which 
should have been paid or settled in the first 
place. 

Too often, we are prone to place all the 
blame for adverse insurance judgments on 
plaintiff-minded juries. Largely that is true 
but we shouldn’t overlook that same tend- 
ency in some trial judges, who are too often 
inclined the same can remember 
that a number of years ago down in south 
central Missouri an old trial judge had his 
own homespun theory on a life insurance 
lawsuit. Not for him the niceties of the law 
on fraud and misrepresentation, the non- 
payment of premiums, or policy coverages. 
He only wanted to know two things: “Did 
he have a policy?” and “Is he dead?” The 
old gentleman has long since passed on, 
but I am sorry to say his philosophy on life 
insurance law has not entirely disappeared. 


way. | 


As an example, an insurer had one of 
those suicide-accident which its 
insured, having an incurable and 
facing criminal prosecution, locked himself 
in the bathroom, pushed aside his pajama 
jacket and shot himself below the heart 
with a revolver. He then unlocked the door 
and told his wife he had shot himself. The 
Supreme Court said that the evidence did 
not overcome the presumption of accident 
since the insured hadn’t said he had shot 
himself intentionally. Then the court came 
up with this judicial gem: “The shot was 
fired on the 4th of July. We take judicial 
notice of that date and its significance to 
the American people and because of that 
fact firearms are frequently discharged in 
celebration.” The court failed to discuss 
the appropriateness of a locked bathkroon. 
for a Fourth of July celebration. 


cases in 
disease 


By and large, our policyholders and bene- 
ficiaries are laymen with little understanding 
of the technical terms and conditions neces- 
sarily embodied in an insurance contract. 
Once again, the contract is taken and paid 
for trust—trust in the integrity and 
soundness of the insurance company, and 
confidence that the insurance contract will 
cover fairly its intended purposes and will 
be interpreted fairly and honestly to ac- 
complish those ends. Accordingly, an over- 
emphasis on technicalities or an over-reliance 
upon harsh principles of law should have 
no place in a fair and understanding ap- 
praisal of liability under an insurance contract. 


on 


I have in mind one type of claim in which 
this problem frequently arises—claims for 
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total disability benefits where no timely 
proof or no proof whatever of disability is 
furnished. That requirement has a reason- 
able place in the contract to enable the 
company to investigate the facts when dis- 
ability first and the and 
records are all available. However, where 
disability is occasioned by the incapacity 


arises persons 


or insanity of the insured and no notice or 
proof of disability is furnished, or is fur- 
nished after death, and the claim and legal 
departments can satisfy themselves that the 
furnishing of proof was reasonably impos- 
sible and that the insured was actually 
disabled at the times in question, or to the 
extent required by the policy, then the 
strict requirement of timely notice and 
proof of disability should be brushed aside 
and the claim paid. That is the coverage 
the policyholder paid for, and in all honesty 


and fairness that is what he should get 
despite any technicalities which might inter- 
vene. For some reason or another our 


company has had a number of those cases 
within the last two or three years. In each 
instance we were able to satisfy ourselves 
that the insured had been incompetent or 
was confined in a hospital or institution, 
and that the technicalities of notice and 
proof had no bearing on our actual liability. 
Such claims have been approved and paid, 
as they should have been. 


On this problem of disability benefits, we 
had one of those tragic-comic situations 
down in Alabama a number of years ago. 
The insured and his wife, living in a small 
country town, requested the cancellation 
of the disability provision on their rather 
sizable policy in order to obtain a reduction 
in the premium. This was done. The 
policy was carried for a while, and then 
lapsed. Two or three years later we heard 
from the insured’s daughter in Texas, who 
told us that her mother had sent the policy 
to her, saying that if she cared to pick up 
the premium payments and carry the policy 
she could have it. The daughter asked our 
advice. Our inquiries developed the fact 
that her father, our insured, had been wholly 
disabled in a small country sanitorium for 
a number of years, and that they had can- 
celed the disability provision because “it 
didn’t seem to be doing him any good.” 
We had never received any notice or claim 
for disability. Of course, when the facts 
were verified we reversed our records, rein- 
stated the disability provision, refunded 
premiums that had been paid since dis- 
ability, and revived the policy on a disability 
basis as we would have done had we been 
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informed about it in the first place. Inci- 
dentally, the insured lived only about a year 
longer, and we had to pay a death claim, 
3ut the point is, we were doing only what 
we should have done. The technicalities 
of notice and proof of disability had no 
bearing whatever on the merits of the claim. 
Obviously, that made friends for us in that 
community and certainly did no harm to 
the insurance industry as a whole. 


However, our policies are written and our 
rates computed on definite contingencies 
and coverages. A company could not long 
stay in business that lightly brushed aside 
contractual conditions and limitations and 
paid every claim that came its way. As 
practical men and women, we know there 
will always be the fraud, the chisler, and 
the claimant who is after an easy dollar. It 
is up to us to winnow them out and deal 
with them as firmly and decisively as the 
facts warrant. We know, further, that many 
claims must be denied for coverage limita- 
tions, policy lapses, exclusions, and the like, 
but a diplomatic and reasonably explained 
“no” can do much to soften or dissipate 
the feeling of resentment that results quite 
frequently from a denial of liability. More 
important, we know that, predominantly, 
our claimants are honest, fair-minded peo- 
ple wanting only what they’re entitled to 
and what the policy calls for. Our recogni- 
tion of that fact and action upon it are the 
surest means we have of confirming in the: 
public mind the integrity and dependability 
of the insitution of insurance of which we 
are a part. We want to keep it that way. 


Once again, overemphasis on technicali- 
ties and insistence upon harsh principles of 
law in measuring our liability on claims is 
not looked on with favor by the public 
or the courts, and certainly not by the 
juries. The courts have said time and again 
that where ambiguities or doubts exist, 
such ambiguities and doubts will be re- 
solved in favor of the insured. It is only 
good business to recognize that situation 
and, if for no other reason than to save time, 
expense and headaches, to resolve any such 
doubts in favor of our claimants. If we 
don’t do it, the courts and juries will do it 
for us, and that experience can be painful 
and expensive. 

This not to say, however, that we 
should back away from, or hesitate to liti- 
gate, cases presenting unusual facts, or 
facts presenting novel or undeclared prin- 
ciples of law. It is in this field, not at all 
extensive, that we advance our knowledge 
within the industry, chart new paths for 


is 
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When investigation discloses fraud 
and material misrepresentations by 
the insured, we should have no hesi- 
tancy in declining the claim prompt- 
ly and emphatically and in resisting 
it through ensuing litigation. 


others to follow, and set new precedents for 
future underwriting. Presently, I am de- 
fending two cases involving accidental death 
benefits where an 18-year-old son shot the 
insured five times, causing his death. Proofs 
of death submitted to us declared that the 
insured was shot by his son in self-defense. 
On a first degree murder 
was tried and acquitted on a plea of self- 
defense. Our double indemnity provision 
excluded liability for death resulting from 
injuries intentionally inflicted by another. 
Yet, the beneficiary is suing for accidental 
death benefits, relying on the presumption 
where violent death appears. 
Accident? Where a man is shot five times? 
Sounds improbable, doesn’t it? In addition, 
the have held that the term “self- 
defense” is the antithesis of accident. It 
connotes a deliberate intentional act in 
defense of one’s life or safety. How they'll 
get around that admission in the proof of 
death, I don’t know, but we’re going to 
litigate and find out who’s right. 


charge, the son 


of accident 


courts 


Another case involved a soldier who left 
his unit in a quiet area in France under 
circumstances causing the to carry 
him on its rolls as a deserter with its con- 
Should the 
absence 


army 


sequent odium and penalties. 
seven-year rule on unexplained 
and presumed death override facts and cir- 


cumstances in the army file indicating a 
deliberate disappearance and ample, even 
serious, reasons for remaining absent? A 


very respectable court only recently held 
that it did, and we had to pay. The point 
is that we were confronted with an unusual 
situation and felt justified in litigating the 
matter to find out just where we did stand. 

A pending matter involves a policy with 
an aviation limitation rider. The insured, 
a private pilot, took off in a light plane, 
with a passenger, out over the Mojave 
desert in the face of storm warnings in 
the area, and against the advice of older, 
weather-wise pilots. Six months later the 
plane was found where it had been forced 


The Claim Man 





down in the desert, so damaged as to make 
it unflyable. The pilot and passenger, unin- 
jured in the descent and found at varying 
distances the plane, were dead of 
exposure and heat exhaustion. The claim- 
ants assert that the aviation limitation does 
not apply because the deaths did not result 
from the flight or descent of the plane, but 
rather from heat exhaustion and exposure 
The courts have 
however, that 


from 


after the plane landed. 
held in a number of cases, 
death resulting from the forced landing of 
a plane in the sea, with the pilot leaving the 
plane safely but drowning in efforts to reach 
shore, was attributable directly to the avia- 
tion risk, and recovery denied. Now 
then, the principles are the same—only the 
facts have changed. On the one hand, the 
failure or forced landing of the plane sub- 
jected the insured to the perils of the sea 
and to the drowning which caused death. 
In our the failure or forced landing 
of the plane subjected the pilot and the 
passenger to the perils of the desert, as 
real and as deadly as those of the sea. We 
feel that the deaths are directly attributable 
to the aviation hazard, which was excluded. 
In any event, the novel 
question—a new facet of the law—and cer- 
tainly merits an effort to crystalize the 
law on the subject for future guidance. 


Vas 


case, 


case presents a 


when investigation discloses 
material misrepresentations by 
the insured, when accidental death benefits 
are claimed for an obvious suicide or when 
a malingerer is attempting to retire on the 
bounty of the insurance company, we 
should have no hesitancy in declining the 
claim promptly and emphatically and in 
resisting it through whatever litigation en- 
sues. Of course, there and will be 
fraudulent claims and conniving claimants— 
the millenium is not vet with us. When we 
run into those situations there is only one 
course open to fight it out to a finish. 
We owe it not only to our companies, but 
other policyholders as well—those 


Similarly, 
fraud and 


etc., 


are 


us—to 


to our 
who have dealt honestly and fairly with us 
and are entitled to insist on the same hon- 
esty and fair dealing from others. They 
certainly should not be subjected to added 
premium costs because of false and fraudu- 
lent claims of others. In many of these 
cases of substantial fraud and misrepre- 
sentation, friends and acquaintances of the 
claimant know the facts. People in the 
community, particularly if it is a small one, 
know what is going on, and will have re- 
spect for and added confidence in a company 
that is alert enough to uncover the fraud, 
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bring it out into the open, and fight it to a 
finish. To repeat an overworked observa- 
tion, most people are honest, and don’t like 
to see a fraud or 
his trickery: 
With all of 
should use 
sense in 


a cheat get away with 


this, however, I think we 
our experience and common 
evaluating resisted or litigated 
claims with the thought in mind that it is 
certainly more desirable for our companies 


and the insurance industry as a whole to 


approve and pay, or adjust, borderline 
cases than to resist and litigate doubtful 
ones. It’s an old axiom that weak cases 
make bad law. This is another way of 


saying that weak facts invite harsh judg- 
ments—and this more true than 
when applied to insurance litigation. These 
cases provide a field day for courts and 
juries, and certainly as claim men and in- 
surance lawyers our experience before courts 
and juries is painful enough without trying 
doubtful or weak When defending 
an insurance company before the average 
jury, we 


never is 


cases. 


had better have sound 


facts and 






HOW LONG A DELAY?— 








How Long Must a Person Wait to 
Have His Case Tried?” was the title of 
a recent address given by William P. 
Rogers, Depyty Attorney General of the 
United States, at the American Bar As- 
sociation Deep South Regional Meeting. 
Mr. Rogers noted that in some districts 
it takes two, three and sometimes 
years to get a case tried. 


four 
Delay in the 
trial of cases is the most serious problem 
facing the legal profession, in the opin- 
ion of the speaker. 

Mr. suggested the 
broad areas for consideration: 


Rogers following 

“1. The machinery in the administra- 
tion of justice must be improved and 
brought up-to date to meet today’s needs. 

“2. The time of judges and lawyers 
should be utilized more fully on the real 
issues of the case and careful planning 
should be used to prevent the waste of 
time on trivial matters. 

“3. The problem of getting up to date 
must be dealt with on an emergency 
basis—extra work and extra effort for 
everyone in the profession. Last year 
the Federal courts disposed of approxi- 
mately the same number of cases as it 
received—so if the calendars 
gotten up to date it should be 
keep them up to date. 


can be 
sasy to 





sound law to back us up, or we have no 
business being there. 


As claim men and insurance lawyers, | 
think we have a part in the most interesting 
phase of one of the most interesting busi- 
nesses in the country today. Claim files 
pass across our desks daily with a variety 
of happenings, and a flow of human interest 
situations equaled 
works of fiction. Frequently, we are faced 
With situations and characters that would 
give pause to a Perry Mason or a Dick 
Tracy. In what other business or profes- 
sion is the plain fare of daily routine so 
spiced with the wine of the unusual or the 
unexpected as constantly occurs in the claim 


only in our modern 


problems of a large and active insurance 
company? We have our troubles, head- 
aches and responsibilities, of but 
when we have worked them out and have 
closed our desks for the day, there is a lot 
of satisfaction, and pleasure too, in toasting 
that smooth-working, enjoyable partnership 
of the claim man and the legal department. 


[The End] 


course, 


“4. There should be more public at- | 
tention the administrative 
problems of our courts—both on their 
weaknesses and their strength. Nothing | 
is more helpful to proper administration | 
—whether it be the legislative, executive, 
or judiciary branch of the Government— | 
than public attention and scrutiny. 

“5. The American 
believe, could 


focused on 


Bar Association, I | 

be of tremendous assist- 
ance to Judge Biggs and his Committee 
[the Committee on Administration of 
the Courts which was appointed by the | 
Judicial Conference of the United States 
to study the problem of congestion in | 
the courts], which should continue its | 
important work, I believe, until the prob- | 
lem is solved. 

“6. If the Federal courts can be brought 
up to date—and I firmly believe they | 
can—it will have a very beneficial effect | 
on state courts which are far behind.” | 

He reminded that the person who takes 
his case to court may suffer great hard- 
ship if he has to wait three or four years | 
before his case is decided. “Thousands 
of persons all over the country may only 
have one occasion in their lives to seek 
justice in our courts and today many may 
find that the congestion is so great that 
for them there is no justice.” 
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Three New Causes of Action? 
A Study of the Family Relationship 


By RAYMOND C. LEWIS, Jr. 


The author is a Columbia, Missouri at- 
torney. His article is reprinted, with 
| permission, from the April, 1955 issue 
of the Missouri Law Review. 


OES a cause of action exist in favor of 

a child for negligent injury to his par- 
ent not resulting in death? If not, should 
such a cause of action be Most 
practicing attorneys would probably answer 
both questions “off the cuff” with a simple 
“no.” A more emphatic and forceful “no” 
would undoubtedly be heard from the insur- 
It is 


created?’ 


ance companies and common carriers. 
the opinion of this writer that the cause of 
action not and should not be 
created; but it is also his opinion that several 
wedges have been driven into the common 
law from this cause of action can 
be argued by analogy. At least two direct 
attempts have recently been made to estab- 
and considering the number of trial 


does exist 


which 


lish it, 
and appellate courts in the United States it 
is entirely possible that some ably presented 
attempts will succeed in the future. Whether 
the law would then present an 
unwavering front to the cry of “trend” is 
not altogether certain. 


common 


Since the creation of such a cause of action 
necessarily involves a consideration of two 
other controversial causes of action, namely, 
the right of the wife to sue for the negligent 
invasion of her interest in the family relation- 
ship, and the right of the child to sue for the 
f interest in the 


intentional invasion of his 


1This question was the subject of the 1953- 
1954 Case Club competition at the University 
of Missouri and was argued on Law Day before 
a special court composed of Paul Van Osdol, 
commissioner of the Supreme Court of Missouri, 
A. P. Stone, judge of the Springfield Court of 
Appeals, and Ivan Lee Holt, Jr., judge, Eighth 
Judicial Circuit. The court, by a two-to-one 
vote, decided against the establishment of the 
cause of action. This writer was at that time 
a student at the University of Missouri and a 
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family relationship, it is the purpose of this 
article to consider these three causes of ac- 
tion with particular emphasis upon the child’s 
action for negligent invasion of his interest. 

There have been two decisions directly 
denying a cause of action to a child for 
negligent injury to his parent, but they were 
not exhaustive, nor were they final in tone. 
In Hill v. Sibley Memorial Hospital,* decided 
by the District Court of the District of 
Columbia in 1952, the plaintiff, a minor 
suing by her stepfather, sought to recover 
damages for the deprivation of the comfort, 
aid, kindness and assistance of her mother 
due to injuries sustained by the mother as 
the result of the alleged negligence of the 
defendant. fact that this at- 
tempt was made in one of the three juris- 
dictions that have extended the right to sue 
for negligent invasion of consortium to the 
the court denied that such a right of 


Despite the 


wife,” 

action existed in the child, and called atten- 
tion to the fact that no jurisdiction had 
ever sanctioned such a cause of action. The 


language of the one-page opinion, however, 
could probably be used as effectively for 


the cause of action as against it, for the 
court stated: 
“This Court confesses that it has been 


difficult for it on the basis of natural justice 
to reach the conclusion that this type of an 
action will When a child loses the 
love and companionship of a parent, it is 
deprived of something that is indeed valuable 
and precious. Courts should ever be alert 
to widen the circle of justice to conform to 
the changing needs and conditions of society. 
At the same time a lower court should be 


in the competition. 


not lie. 


participant Credit for the 


research necessary for this article must nat- 
urally be divided among the other three par- 


ticipants, Fred E. Schoenlaub, David L. Hilton 
and Robert Redmond. 

2108 F. Supp. 739 (DC of D. C., 1952); this 
case is discussed in 6 Oklahoma Law Review 
560 (1953) and 6 Vanderbilt Law Review 926 
(1953). 

3 Hitaffer v. Argonne Company, 
811 (App. D. C., 1950). 


183 F. (2d) 
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cautious in laying down a completely new 

rule in the light of prior holdings of our 

Court of Appeals indicating hesitancy to ex- 
[ ; 


tend the right.of recovery to a child.” * 


During the past year the Supreme Court 
of Arizona rejected a similar attempt to es- 
tablish the cause of action in Jeune v. Del E. 
Webb Construction Company.’ In this case 
both the wife and the minor child of the 
injured person attempted to recover on sepa- 
rate action. 
covery for loss of support, education and 
parental comfort. The opinion centered its 
discussion primarily on the denial of the 
wife’s right of action, but the holding also 
clearly rejected the child’s action. The court 
admitted that there has been a split of 
opinion since the case of Daily v. Parker, 
as to whether a child has an action for in- 
tentional interference with his interest in the 
domestic relation, but indicated that in any 
event such an action clearly could not form 
the basis of the action before the court. The 
court refused to follow by analogy a recent 
decision of that which allowed the 
wife a cause of action against a defendant for 
knowingly furnishing liquor to her husband, a 
habitual drunkard, and also refused to follow 
the District of Columbia case of Hitaffer v. 
Argonne Company, which allowed the wife 
a cause of action for loss of consortium. 


causes of The child asked re- 


state * 


In addition to the two direct attempts 
referred to above, the Minnesota case of 
Eschenbach v. Benjamin can be used as au- 
thority against the existence of this cause of 
action. In that case the wife and three minor 
children sued the defendant for negligently 
inflicting permanent injuries upon Eschen- 
bach. The cause of action was denied by 
an unanimous Supreme Court of Minnesota, 
but it is not clear from the opinion what 
theory was relied upon by the children for 
their attempted recovery. The attitude of the 
court was clear enough, however, for it stated: 





“ 


the general rule is that at common 
law neither wife nor children have a cause 
of action for an injury inflicted upon the 
husband and father, that right being strictly 
limited to the injured party. 4 

And further on the same page: 


“Tf this rule were to be extended as plain- 








tiffs would have us do, then there 
*See case cited at footnote 2, at p, 741. 
5 269 Pac. (2d) 723 (Ariz., 1954). 
6152 F. (2d) 174 (CCA-7, 1945). 
7 Pratt v. Daly, 55 Ariz. 5s 104 Pac. (2d) 


147 (1940). 
§ Cited at footnote 3. 
9195 Minn. 378, 263 N. W. 154 (1935). 
10172 Mo. App. 113, 157 S. W. 1019 (1913). 
11 203 Mass. 278, 89 N. E. 436 (1909). 
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would, in many accident cases, be litigation 
almost without end and all based upon a 
single tort and only one individual physically 
involved in the accident itself.” ° 

While research has revealed no other at- 
tempts to establish this cause of action, the 
courts of Missouri, Massachusetts and Michi- 
gan have employed strong dicta indicating 
their accord with the above cases. In the 
Missouri case of Stout v. Kansas City Termi- 
nal Railway Company, the court, in denying 
the injured person’s wife a cause of action 
against the negligent defendant for loss of 
consortium, stated: 


“There may be a loss (in common par- 
lance) of comfort and society to the wife and 
so there may be to the children, yet these are 
not direct or natural law 
has recognized. They are remote conse- 
7% (Italics supplied.) 


those losses the 


quences.’ 


Similar dicta may be found in the Massa- 
chusetts case of Feneff v. New York Central 
and Hudson River Railroad Company," and 
in the Michigan Blair v. Seitner 
Dry Goods Company.” There is, moreover, 
the negative evidence that such a 
of action is not even mentioned, much 
less favored, by the great mass of text 
and encyclopedia writers. What then could 
be the such a cause of action? 


case of 


cause 


basis for 


If this right of action in a child is to be 
recognized, it must be by way of analogy, 
and probably by one or more of the follow-. 
ing: (1) There have been cases extending 
to the wife a right of 
consortium due to the negligent injury of 
husband,” 
the traditional 
part of 


action for loss of 


her this action being similar to 
law action on the 
the husband; (2) 


common 
have been 
cases extending to the child a right of ac- 
tion for alienation of his parent’s affections ; ™ 


there 


(3) there is some analogy between the cause 
of action under discussion and the common 
law cause of action existing in a parent for 
the loss of a child’s services; (4) there is 
some analogy between this cause of action 
and the cause of action sometimes allowed 
a wife against a person knowingly supply- 
ing her husband with drugs or intoxicating 
liquors; and (5) there is the analogy of the 
wrongful death statutes and of other statutes 


2184 Mich. 304, 151 N. W. 724 (1915). 

13 See case cited at footnote 3. Brown v. 
Georgia-Tennessee Coaches, Inc., 88 Ga. App. 
519, 77 S. E. (2d) 24 (1953); Cooney v. Moomaw, 
109 F. Supp. 448 (DC Neb., 1953). 

14See case cited at footnote 6; 
Luhman, 330 Ill. App. 598 (1947); Russick v. 
Supp. 281 (DC Mich., 1949); 
Monsen, 228 Minn. 400 (1949). 





Johnson v. 


Hicks, 85 F. 
Miller v. 
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vesting particular rights of action in minor 
children. 

A combination of the first two analogies 
would seem the most forceful presentation 
that could be made, that is, a combination 
of the right of action in the wife for negli- 
gent invasion of consortium with the right 
of action in a child for intentional invasion 
of his interest in the family relationship, 
thereby giving the child an action for negli- 
gent invasion. The chief difficulty in this 
approach is that the analogies are them- 
selves but minority views already refuted 
in many jurisdictions. 


Wife's Action for Loss of Consortium 


In Hitaffer v. Argonne Company,” the Fed- 
eral Court of Appeals for the District of 
Columbia made a thorough and extensive 
analysis of the question and decided that 
the wife should have a cause of action for 
the negligent invasion of her right of con- 
sortium. The court viewed the wife’s loss 
as the end of an unbroken chain of cause 
and effect and therefore not too remote 
to be a recoverable item of damages, point- 
ing out that the husband has a similar 
cause of action to which “remoteness” of 
injury has never been a defense. The court 
also answered the claim that damages 
could not properly be assessed by pointing 
out that damages were satisfactorily as- 
sessed in the corresponding action on the 
part of the husband and also in the hus- 
band’s action for alienation of affections and 
criminal conversation where the entire re- 
covery is for intangible elements and no ele- 
ment of compensation for services is involved. 

Moreover, the court felt, and probably 
accurately, that loss of services is an “out- 
worn fiction.” The real basis for the deci- 
sion was that the underlying ground of the 
common law discrimination against the wife 
(that is, her incapacity to maintain a sepa- 
rate action for tort) was swept away by 
the Married Womens Act and there was 


% Cited at footnote 3. 
16 80 Ga. App. 481, 56 S. E. 
17 Cited at footnote 13. 

18 Cited at footnote 13. 

1” Bernhardt v. Perry, 276 Mo. 612, 208 S. W. 
462 (1918); Lurie v. Mammone, 200 Misc. 320, 
107 N. Y. (2d) 182 (1951); Giggey v. Gallagher 
Transportation Company, 101 Colo. , 'T2 Pac. 
(2d) 1101 (1937); Jeune v. Del E. Webb Con- 
struction Company, cited at footnote 5; Marri 
v. Stamford Street Railroad Company, 84 Conn. 
9, 78 Atl. 582 (1911) (denied to husband, indi- 
eating action not available to either spouse); 
Sobolewski v. German, 32 Del. 540, 127 Atl. 49 
(1924); Ripley v. Ewell, 61 So. (2d) 420 (Fla., 
1952); Petelski v. Snyder, 179 Ill. App. 24 
(1913); Boden v. Del Mar Garage, 205 Ind. 59, 


(2d) 299 (1949). 
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therefore no longer a basis for the distine- 
tion. The decision is convincing to read, 
but has a major weakness in that it seems 
to use the existence of the husband’s rizht 
of action, rather than a consideratior. of 
the real merits of the cause of action, as 
its mainstay. This seems true despite, the 
statement by the court that it did not base 
its opinion alone upon the inequality: be- 
tween husband and wife. As discussedSlater 
in this article, there have been other anN per- 
haps more satisfactory solutions to tive in- 
equality of the common law. ‘ 


% 
In McDade v. West,* the Georgi? court 
was evenly divided on allowing re:overy, 
but four years later the same court »dopted 
the Hitaffer decision in its entiret;’ in the 
case of Brown v. Georgia-Tennessee ,* oaches, 
Inc., stating: : 

“It is as much the duty of thisg court to 
restore a right which has been ergoneously 
withheld by judicial opinion as\ it is to 
recognize the propriety in the first instance 

we do indeed have a ‘charg: to keep’ 
but that charge is not to perpequate error 
or to allow our reasoning or ccfiscience to 
decay or to turn deaf to new Ife and new 
hight.” * ¢ 

One further case allowing s@ch recovery 
to the wife is Cooney vw. Moorkaw," decided 
in the federal district court fog Nebraska. 


¢ 


Although the first of these ¢lecisions, the 
Hitaffer case, was not handel down until 
1950, it still requires some Stretch of the 
imagination to decide that te three cases 
constitute a substantial trend. The over- 
whelming weight of author’ y still denies 
to the wife the right of re¢overy for loss 
of consortium when the husband is negli- 
gently injured by the defencant. The ques- 
tion of the wife’s right of action has arisen 
and been denied in at least: 24 jurisdictions 
such case from 
s cited below.” 





including Missouri. One 
each of these jurisdictions 
Moreover, a substantial number of cases can 
be cited which denied the wife’s right of ac- 


185 N. E. 860 (1933); Cravens v. Louisville & 
Nashville Railroad, 195 Ky. 257, 242 S. W. 628 
(1922); Feneff v. New York Central and Hudson 
River Railroad Company, cited at footnote 11; 
Emerson v. Taylor, 133 Md. 192, 104 Atl. 538 
(1918); Blair v. Seitner Dry Goods Company, 
cited at footnote 12 (denied to husband, indi- 
cating neither spouse could recover); Hschen- 
bach v. Benjamin, cited at footnote 9; Nash v. 
Mobile & Ohio Railroad, 149 Miss. 823, 116 So. 100 
(1928); Hinnant v. Tidewater Power Company, 
189 N. C. 120, 126 S. E. 307 (1925); Tobiassen 
v. Polley, 96 N. J. L. 66, 114 Atl. 153 (1921); 
Smith v. Nicholas Building Company, 93 Ohio 
St. 101, 112 N. E. 204 (1915); Howard v. Ver- 
digris Valley Electric Cooperative, Inc., 201 
(Continued on following page) 
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tion after the decision in Hitaffer v. Argonne, 
and at least eight decisions can be cited in 
which the Hitaffer case was expressly con- 
sidered and rejected.” 

Finally, at least three jurisdictions have 
allowed the wife an action for loss of con- 
sortium, or at indicated that they 
would do so, only to reverse themselves and 
rejoin the majority. In Hipp v. E. I, DuPont 
de Nemours & Company,” North Carolina 
allowed the wife this right; but four years 
later the supreme court of that state unani- 
mously denied such right of action to the 
wife in Hinnant v. Tidewater Power Com- 
pany, stating that “Any intimation to the 
contrary in Hipp v. DuPont is disapproved.” ” 
Griffen v. Cincinnati Realty Company™ al- 
lowed the wife an action for loss of con- 
sortium in Ohio, but two years later Ohio 
law was estabiished to the contrary in 
Smith v. Nicholas Building Company™ and 
Passalocqua v. Draper™ allowed the action 
to the wives of New York, only to be re- 
versed on appeal.” In addition to the 
American cases, the English courts have de- 
nied the wife’s action for loss of consortium 
on facts almost identical to the facts in the 
Hitaffer case in Best v. Samuel Fox, Ltd.” 

The reasons advanced by the courts in 
denying the right of action to the wife have 
been many and varied. The most common 
are remoteness of the wife’s injury, fear of 
double recovery, technical comparisons with 
the husband’s right, upsetting of settlements, 
inability to measure damages and lack of 
power to create new causes of action. 


least 


Remoteness of injury—Many courts have 
considered the injury of the wife too remote 
and indirect to allow recovery.” While 
(Footnote 19 continued) 

Okla. 504, 207 Pac. (2d) 784 (1949); Sheard v. 
Oregon Electric Railway, 137 Ore. 341, 2 Pac. 
(2d) 916 (1913); Dupe v. Hunsberger, 58 Pa. 
D. & C. 483, 62 Montg. Co. L. R. 315 (Pa., 1946); 
Martin v. United Electric Railroad, 71 R. I. 137, 


42 Atl. (2d) 897 (1945) (denied to husband); 
Ash v. 8S. 8S. Mullen, Inc., 261 Pac. (2d) 118 


(Wash., 1953). 

2» Ripley v. Ewell, cited at footnote 19; Ash 
v. S. 8. Mullen, Inc., cited at footnote 19; Jeune 
v. Del E. Webb Construction Company, cited 
at footnote 5; Franzen v. Zimmerman, 256 Pac. 
(2d) 897 (Colo., 1953); LaHace v. Cincinnati, 
Newport & Covington Railway Company, Inc., 
249 S. W. (2d) 534 (Ky., 1952); Larocca v. 
American Chain and Cable Company, 23 N. J. 
Super. 195, 92 Atl. (2d) 811 (1952); Cook v. 
Snyder, 119 N. Y. S. (2d) 481 (S. Ct., 1953); 
Nelson v. A. M. Lockett &€ Company, Ltd., 206 
Okla. 334, 243 Pac. (2d) 719 (1952). 

71182 N. C. 9, 108 S. E. 318 (1921). 

2 Cited at footnote 19. 

23 27 Ohio Dec. 585 (1913). 

2493 Ohio St. 101, 112 N. E. 204 (1915). 

25199 Misc. 827, 104 N. Y. S. (2d) 973 (S. Ct., 
1951). 
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this view is probably in keeping with tradi- 
tional concepts of proximate cause, it is 
open to the objection that the husband 
is allowed an action for loss of consortium 
under the same circumstances. Certainly the 
wife’s loss from the husband’s injury is no 
more remote than the husband’s loss from 
the wife’s injury. However, the husband’s 
right has been carried over from very early 
common law and has existed as a separate 
cause of action not governed by the cus- 
tomary negligence analysis. Whatever validity 
the argument of remoteness has, however, 
it is strengthened in its application to a 
consideration of creating a like right in 
the child. If the right should be given to 
the child, why not also the stepchild or 
grandchild or dependent parent or some- 
one yet further removed? 


It is interesting to note that while three 
states have removed the inconsistency be- 
tween the husband and wife by allowing 
the wife a cause of action, as discussed 
above, at least five states have solved the 
problem by taking away the husband’s 
cause of action following passage of the 
Married Women’s Act.” 


Fear of double recovery.—A second argu- 
ment against the wife’s right of action is 
that the husband’s recovery, in legal con- 
templation, makes him whole, and the wife 
therefore has no cause of action.” This fear 
of double recovery becomes fear of multip’e 
recovery if the right is extended to children. 
A good summary of this viewpoint is con- 
tained in an article by Professor Roscoe 
Pound, in which he stated: 

“Where these interests are infringed by 
physical injury to the husband or by an 

*6 Passalacqua v. Draper, 279 App. Div. 660, 
107 N. Y. S. (2d) 812 (2d Dept., 1951). 

272 K. B. 639 (1951). 

*8 Stout v. Kansas City Terminal Railway, cited 
at footnote 10; Feneff v. New York Central and 
Hudson River Railroad Company, cited at foot- 
note 11; Giggey v. Gallagher Transportation 
Company, cited at footnote 19; Hinnant v. 
Tidewater Power Company, cited at footnote 
19; Howard v. Verdigris Valley Electric Co- 
operative, Inc., cited at footnote 19; Best v. 
Samuel Fox, Ltd., cited at footnote 27. 

29 Marri v. Stamford Street Railway, cited at 
footnote 19; Bolger v. Boston Elevated Rail- 
road, 205 Mass. 420, 91 N. E. 389 (1910); Blair 
v. Seitner Dry Goods Company, cited at foot- 
note 12; Helmstetter v. Duke Power Company, 
224 N. C. 821, 32 S. E. (2d) 611 (1945); Martin 
v. United Electric Railroad, cited at footnote 19. 

% Bernhardt v. Perry, Boden v. Del Mar 
Garage, Inc., Giggey v. Gallagher Transporta- 
tion Company, Marri v. Stamford Street Rail- 
road Company, Feneff v. New York Central and 
Hudson River Railroad Company and Tobiassen 
v. Polley, all cited at footnote 19. 
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abduction of the husband, a difficulty arises 
in that the husband has an action in which 
he may recover for diminution of his 
earning power, loss of earnings, and impair- 
ments of his ability to support those de- 
pendent upon him. The same problem arises 
in case of like interests of children. The 
reason for not securing the interest of the 
wife or child in these cases seems to be that 
our modes of trial are such and our mode 
of assessment of damages by the verdict of 
a jury is necessarily so crude, that ‘f hus- 
band and wife were each allowed to 
instead of each recovering an exact repara- 
tion, each would be pretty sure to recover 
what would repair the injury to both. More- 
over, the injury to wife or child is very 
hard to measure in Hence, on a 
practical balancing of interests the wife is 


sue, 


money. 


usually denied an action.” 


Pound does not seem too concerned about 
the lack of symmetry arising from the hus- 
band having an action under like circum- 
stance, for he states: 

“Reviewing the whole subject of indi- 
vidual interests in the domestic relations, it 
will be seen that on the surface the interests 
of the parent and of the husband are more 
completely secured than those of the wife 
and of the child. But under modern legis- 
lation and in view of the course of modern 
decisions, the difference is often more super- 
ficial than substantial.” ® 


Wife is owed no services.—A third argu- 
ment is that the husband’s right of action 
is based primarily upon his right to his 
wife’s services, and that since the husband 
owes the wife no he has lost 
nothing for which she can recover. This 
objection, though technically arguable, is 
probably the weakest of those discussed and 
is certainly unrealistic. It find some 
support, however, including support from 
Missouri and the Restatement.” 


services 


does 


Upsetting of settlements.—The Supreme 
Court of Florida, en banc, in Ripley v. Ewell, 
gave as one of its reasons for rejecting the 
Hitaffer doctrine the dislike of upsetting 
compromise settlements on which the statute 
of limitations had not run. The court 
frankly stated: 

“In the second place we would be blind- 
ing ourselves to known conditions if we did 


31 Pound, ‘‘Interests in Domestic Relations,’’ 
14 Michigan Law Review 177, 193, 196 (1916). 

32 Stout v. Kansas City Terminal Railway, 
cited at footnote 10; Smith v. Nicholas Building 
Company, cited at footnote 19; Restatement of 
Torts (1938), Sec. 965, and comment (a) thereto. 
33 Ripley v, Ewell, cited at footnote 19. 
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not appreciate the fact that almost daily 
accidents occur which come within the 
scope of the questions here presented and 
that in most cases the parties responsible 
make settlements with those injured 

“If we were to adopt the rule asserted 
by appellant, all such cases, when the hus- 
band was the injured party, and within the 
statute of limitations, would be reopened 
and a new claim presented by the wife, and 
liabilities imposed upon persons who 


new 
have already paid once for the result of 
their negligent acts. While we should not 
hesitate to declare the law as we find it, 


even though the unwary who have been ill 
advised in their action may suffer, we should 
not by judicial fiat make changes in estab- 
lished law that will injuriously affect many 
persons who could not possibly foresee or 
anticipate such action on our part.”™ 
Needless to say, the 
settlements that would be upset would be 
the action were extended 


number of such 


far greater if 
to the child. 

Unintentionally caused harm to the rela- 
tionship cannot properly be compensated.— 
Another argument is that despite the vital 
role of conjugal relations in American family 
life, the law should not attempt to award 
damages for unintentionally caused harm to 
this delicate relationship.“ The inability of 
a jury to properly assess damages for such 
intangible loss and the inadequacy of mone- 
tary damages when recovered are factors here. 

Courts are powerless to create new causes 
of action.—The courts often refuse to recog- 
nize such a novel claim upon lack of prece- 
dent and lack of power to create a new 
cause of action without precedent.” This 
argument is unsound, for our courts have 
on many occasions entered the field of 
judicial empiricism to create new causes of 
action. Many states, for example, have re- 
cently allowed by judicial decision a cause 
of action for injury to an unborn child. 
Perhaps a better view is that while novelty 
of cause of action is not a complete bar, it 
does cast an extremely heavy burden upon 
the plaintiff to justify his cause. As stated 
by a Canadian writer,” commenting on Best 
v. Samuel Fox, Ltd.: 

“On the contrary, everything points to the 

presumptions being the other way, and 
that though the court will not necessarily 


34 Marri v. Stamford Street Railway, cited at 
footnote 19. See work cited at footnote 31. 

% Ripley v. Ewell and Ash v. 8. S. Mullen, 
Inc., cited at footnote 19. 

36 Lloyd, Comment, 29 Canadian Law Review 
210, 215 (1951). 
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strike out a claim in limine because of its 
novelty, it will regard the onus as being on 
the plaintiff to show some close analogy 
with an existing head of liability before 
admitting the claim into the arcana of acknowl- 
edged categories of tortious responsibility.” 


Disparity between negligent and inten- 
tional invasion.—Finally, in the many states 
which have already denied the child:an ac- 
tion for intentional invasion of the family 
relationship,” the creation of this cause of 
action would result in affording the plain- 
tiff a higher degree of protection from neg- 
ligent injury than from intentional injury.® 

These are the reasons advanced for deny- 
ing the wife an action for loss of consortium. 
Some may not be sound. Their cumulative 
effect, however, would seem to indicate that 
the reluctance to recognize this action is 
based upon more than ultraconservative or 
reactionary judges, particularly in view of 
the fact that many of these decisions are 
recent cases decided by the best courts in 
America. These arguments, whatever they 
are worth, are more forceful when applied 
to a consideration of creating a like right 
in the child. 


Child’s Action for Alienation 
of Affections 


There is another close analogy by which 
the child might be given an action for neg- 
ligent injury to his parent. Again, however, 
as with the wife’s action for loss of con- 
sortium, the analogy is a minority view if 
it can be considered even that. 


In the 1945 federal case of Daily v. Parker, 
the court established a precedent and allowed 
a child a cause against one who had enticed 
away one of his parents, stating: 


“Our conclusion, without going further 
into the matter, is that a child today has 
a right enforceable in a court of law, against 
one who has invaded and taken from said 


%* The alienation of affections and criminal 
conversation cases, discussed below. 

3883 See Note, 1951 University of Illinois Law 
Forum 322, 325. 

3% Case cited at footnote 6, at p. 177. 

Tilinois Constitution, Art. II, See. 19: 
“Every person ought to find a certain remedy 
in the laws for all injuries and wrongs which 
he may receive in his person, property, or 
reputation.”’ 

41 Missouri Constitution, Art. I, Sec. 14: ‘‘That 
the courts of justice shall be open to every 
person and certain remedy afforded for every 
injury to person, property or character, and 
that right and justice shall be administered 
without sale, denial or delay.’’ 

2 Waltman v. Waltman, 153 Minn. 217, 189 
N. W. 1022 (1922); Conley v. Conley, 92 Mont. 
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child the support and maintenance of its 
father, as well as damages for the destruc- 
tion of other rights which arise out of the 
family relationship and which have been 
destroyed or defeated by a wrong doing 
third party. Likewise, we are persuaded 
that because such rights have not heretofore 
been recognized, is not a conclusive reason 
for denying them.” ” 


For the establishment of this cause of 
action the court relied in part upon an IIli- 
nois constitutional provision guaranteeing a 
remedy in the law for all injuries.” It 
should be noted in this regard, however, 
that similar provisions appear in nearly all 
state constitutions, including that of Mis- 


souri,” 


but such provisions are generally 
not construed as authorizing new causes of 
action, but merely as protecting established 
legal rights.” 


Daily v. Parker was immediately hailed as 
a “landmark” case and was commented upon 
in over a hundred notes and comments in 
the legal periodicals, more often than not 
in a favorable manner. A sample of such 
favorable comment is found in the Missouri 


Law Review: 


“It is submitted that the Parker case is 
one of those rare and admirable instances 
in judicial history, in which a court will de- 
part from outmoded precedent and render 
a decision in harmony with contemporary 
principles of social organization.” “ 


Several decisions were shortly handed 
down which adopted the doctrine of Daily 
v. Parker: the Illinois case of Johnson v. 
Luhman,“ the Minnesota case of Miller v. 
Monsen,” and the federal case of Russick 
v. Hicks,“ decided in Michigan. However, 
since Daily v. Parker was decided in Illinois, 
the “trend” amounted to only three juris- 
dictions and stopped there. The cause of 
action was attempted and denied in at least 
ten jurisdictions after the decision in Daily 
v. Parker.“ 


425, 15 Pac. (2d) 922 (1932); 16 Corpus Juris 
Secundum, Constitutional Law, Sec. 709(c), 
p. 1, 496. 

3 Cholkofsky, ‘‘Right of Children to Sue for 
Interference with the Family Relation and Sup- 
port,’’ 15 Missouri Law Review 58, 65 (1950). 

** Cited at footnote 14. 

* Cited at footnote 14. 

* Cited at footnote 14. 

% Elder v. MacAlpine-Downie, 180 F. (2d) 385 
(App. D. C., 1950); Nelson v. Richwagen, 326 
Mass. 485, 95 N. E. (2d) 545 (1950); Taylor v. 
Keefe, 134 Conn. 156, 56 Atl. (2d) 768 (1947); 
Rudley v. Tobias, 84 Cal. App. (2d) 454, 190 
Pac. (2d) 984 (1948) (statute abolishing aliena- 
tion suits); Kleinow v. Ameika, 19 N. J. Super. 
165, 88 Atl. (2d) 31 (1952) (statute barring 
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The reasons advanced by the courts in 
denying the child an action for alienation 
of his parent’s affections center around the 
inability to create new causes of action, 
fear of excessive litigation, and the tech- 
nical objection that the child has no right 
to the consortium of parents. 


Courts are powerless to create new causes 
of action.—This objection has been raised 
to some extent by the courts in denying the 
wife an action for loss of consortium. How- 
ever, it has much 
heavily in denying the child a cause of ac 


been relied on more 
tion for alienation of his parent’s affections, 
as the following excerpts clearly demonstrate : 


in the absence of legislation, ex 
pressly authorizing it, an action of this sort 
cannot be maintained in the District of 


Columbia.” * 


“We still believe that the creation of new 


rights is a question for the consideration 
and determination of the legislature, a func 


tion which the courts should not usurp.” 


“Much has been said and written con- 
cerning ‘judicial empiricism’. How- 
ever, the members of the court are of the 
opinion that the right to create new legal 
rights and remedies is vested in the 


legislative bodies and not in the courts. 


neither public policy nor any other 
concept can here justify a creation of per- 
9? Sl 


sonal rights by so called ‘judicial process’. 

“The ‘excelsior cry for a better system’, 
in order to keep step with the new con- 
ditions and spirit of 
age, must be made to the legislature rather 


ort a more progressive 


than to the courts, whose only province is 


to enforce the law as they find it.”” 


As previously mentioned, this argument 


appears unsound when one considers the 


many causes of action that have been 


created by means of 
It does, however, provide an 
out” for the courts which regard the crea- 


judicial empiricism. 
“easy way 


tion of the new action as unwise upon a 
practical balancing of the many and in- 
tangible interests involved. 
(Footnote 47 continued) 
alienation suits held to bar wife’s action; no 
action exists in child); Katz v. Katz, 197 Misc. 
412, 95 N. Y. S. (2d) 863 (Super. Ct., 1950) 
(statute barring alienation actions, but court 
indicating that child had no action before the 
statute); Henson v. Thomas, 231 N. C. 173, 56 
S. E. (2d) 432 (1949); Gleitz v. Gleitz, 88 Ohio 
App. 337, 98 N. E. (2d) 74 (1951); Garza v. 
Garza, 209 S. W. (2d) 1012 (Tex. Civ. App., 
1948): Scholberg v. Itneyere, 264 Wis. 211, 58 
N. W. (2d) 698 (1953). 

488 Hlder v. MacAlpine-Downie, cited at foot- 


note 47. 
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Fear of excessive litigation. — Another 
argument advanced is that of fear of ex- 
cessive litigation. As stated by a New York 
court in Morrow v. Yannantuono: 


If this plaintiff has a cause of action, 
then his brothers and sisters, if any, also 
have a cause of action. . . . I am con- 
vinced that to uphold this complaint would 
open our courts to a flood of litigation that 
would indundate them. It would mean that 
every one whose cheek is tinged by the 
blush of shame would rush into court. 

The husband has a cause of action. The 
ages and number of his children are ele- 
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ments to be considered in his action.” 


This argument is often criticized upon the 
ground that if a right exists it should be 
protected, and it is the duty of the state 
to provide adequate machinery to protect its 
citizens in enforcing such rights. It is the 
opinion of this writer, however, that such 
criticism presupposes the existence of the 
right, and that when a court is asked to 
exercise its powers and 
invent a new cause of action, it is justified 
in weighing all the factors of practicability 
Certainly the 
“drawing a line somewhere” 


quasi-legislative 


and policy in the process. 
necessity of 
has resulted in some very basic concepts of 
our law—the concept of proximate cause 
being probably the most notable example. 
Needless to say, the force of this argument 
is magnified many times in a consideration 
of extending the child’s right to include 
negligence. 


Technical objection that child has no 
right to his parents’ consortium.—Another 
objection to the child’s right of action is 
that, for all practical purposes, the action is 
one for loss of consortium and a child has 
right to the consortium of his 
This argument would apply equally 
to the creation of the child’s right for negli- 
gent invasion of his family interest, but it 
is a very weak objection in that it is based 
upon technical and historical considerations 
without any evaluation of the merits of 


no legal 
parents.” 


the action. 


Itneyere, cited at footnote 47. 


4% Scholberg v. 


0 Gleitz v. Gleitz, cited at footnote 47. 

1Rudley v. Tobias, cited at footnote 47, at 
p. 987. 

5 Garza v. Garza, cited at footnote 47, at 


pp. 1015-1016, quoting from Gowin v. Gowin, 
264 S. W. 529, 538 

58 Mise. 134, 273 N. Y. S. 912, 913-914 
(Super. Ct., 1934). 

* Taylor v. Keefe, cited at footnote 47; 
Morrow v. Yannantuono, cited at footnote 53; 
Nelson v. Richwagen, cited at footnote 47. 















A note in the University of Pennsylvania 
Law Review™ presents a sound summary 
of four practical objections to the estab- 
lishment of stich a right: first, multiplicity 
of suits; second, possibility of extortionary 
litigation, since the action, always susceptible 
to fraud, becomes more so by virtue of its 
numerical increase and the relative tenuous- 
ness of the child’s relationship; third, in- 
ability to define the point at which the 
child’s right would cease, inasmuch as the 
status itself hypothesizes mutability (that 
is, a spouse is always a spouse, but a child 
becomes an adult); and fourth, inability of 
a jury to cope with the question of dam- 


ages—both because of the type of injury 
and because of the possible overlapping 
with the parent’s recovery. All of these 


arguments, the second, would, of 
course, apply to the creation of a child’s 
right for negligent invasion of his interest 
in the family relationship. 


except 


Other Analogies 


Aside from the two major analogies dis- 
cussed above, there 
from which a child’s 
loss of consortium 


are other analogies 
right of action for 
could be argued. A 
thorough study of these analogies is outside 
the scope of this article, but they should 
at least be mentioned in passing. 


Analogy of parent’s action for loss of 
child’s services.—There is a definite analogy 
between the parent’s action for loss of his 
child’s services and the child’s action under 
consideration. This analogy becomes more 
forceful as the courts increasingly tend to 
ignore the necessity for “loss of services” 
and allow recovery for the intangible ele- 
ments of the parent’s loss.” Many juris- 
dictions, however, still require a showing of 
actual pecuniary loss before allowing the 
parent to recover.” While this analogy is 
a fairly strong one, it should be remembered 





that the action for loss of child’s services, 
like the husband’s action for loss of con- 
sortium, been carried over from the 
early common law, and its existence does 
not necessarily establish the propriety of 
creating like rights in the child, 


has 


Analogy to action for knowingly furnish- 
ing drugs or alcohol to an addict.—Many 
jurisdictions have developed, by statute or 
case law, a cause of action, usually in the 
wife, against one who knowingly furnishes 
drugs or liquor to the husband-addict.® 
Such an action, however, appears too narrow 
in scope to justify the creation of the cause 
under discussion. 


Analogy to wrongful death and other 
statutory causes of action—Children have, 
in recent years, been vested with statutory 
causes of action under wrongful death 
statutes, the Federal Employer’s Liability 
Act, and other statutes. Moreover, recovery 
for intangible elements has often been al- 


lowed under these statutory causes of 
action.” It might be argued, however, that 
the very existence of these actions argues 


against the establishment of similar causes 
by the courts for the reason that if the 
this area of the 
family relationship and specifically enacted 
legislation to protect a particular interest 
therein, the failure of the legislature to 
cover other similar rights would seem, by 
implication, to exclude such rights. 


legislature has considered 


Conclusion 


It can be seen that the wife’s action for 
consortium and the child’s action 
for alienation of affections are allowed by 
only a small minority of jurisdictions and 
are opposed by recent decisions of a vast 
majority of the courts of this country. 
Also, the creation of the child’s right for 
negligent invasion of his interest in the 


(Continued on page 832) 


le ss of 





5 83 University of Pennsylvania Law Review 
276 (1934). 

56 Stephens v. Weigel, 336 Ill. App. 36, 82 N. E. 
(2d) 697 (1948): Hayward v. Yost, 72 Idaho 
415, 242 Pac. (2d) 971 (1952); Tyson v. Romey, 
88 Cal. App. (2d) 752, 199 Pac. (2d) 721 (1948). 

51 Gilbert v. Stanton, 295 N. Y. 270, 67 N. E. 
(2d) 155 (1946); Mobile & Ohio Railroad v. 
Watley, 69 Miss. 45, 13 So. 825 (1918); Quinn 
v. Pittsburg, 243 Pa. 521, 90 Atl. 353 (1914); 
Sorells v. Matthews, 129 Ge. 319, 58 S. E. 819 
(1907); Hvans v. Farmer’s Elevator Company, 
347 Mo. 326, 147 S. W. (2d) 593 (1941); Stone v. 


City of Pleasanton, 115 Kan. 476, 223 Pac. 303 
(1924). 

58 An example is Pratt v. Daly, cited at foot- 
note 7. 

59 Mobile & Ohio Railroad v. Williams, cited 
(‘‘care, 


at footnote 57 
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attention, instruction, 








training, advice and guidance’’); Miller v. 
Southern Pacific Company, 117 Cal. App. 492, 
256 Pac. (2d) 603 (1953) (‘‘care, attention, in- 
struction, training, advice and guidance’’); 
Mishoe v, Atlantic Coast Line Railroad, 186 
S. C. 402, 197 S. E. 97 (1938) (‘‘mental shock 


and suffering, wounded feelings, grief and sor- 
row, loss of companionship, and deprivation of 
the experience, knowledge, judgment, care and 
protection’’); Shulman v. Los Angeles Railway 
Corporation, 44 Cal. App. (2d) 122, 111 Pac. 
(2d) 924 (1941) (‘‘society, comfort, care, pro- 
tection and right to receive support’’); Smith 
v. Mederacke, 302 Mo. 538, 259 S. W. 83 (1924) 
(‘‘the home she furnished to them, the mental 
and moral training and physical care she would, 
as a mother, bestow’’). 
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F LORIDA—The retaliatory statute makes 
the laws, rules and regulations of the 
state or country retaliated against appli- 
cable to a company of such state or country 
operating in Florida to the extent that the 
laws, rules and regulations are more bur- 
densome than those of Florida.—The Insur- 
ance Commissioner of Florida asked the 
Attorney General what the effect is of 
Chapter 29680, Laws of Florida, 1955. The 
Attorney General replied that it was a re- 
taliatory statute similar to those of many 
states. He said that the general object of 
retaliatory statutes was to protect domestic 
corporations from undue burdens, prohibi- 
tions and limitations imposed by other states in 
which the corporations seek to do business. 


Some states have held that the nature of 
these laws is reciprocal rather than strictly 
retaliatory (see Bankers Life Company v. 
Richardson, 218 Pac. 586 (Calif.)). Others 
have held that such a statute is purely 
retaliatory (see State ex rel. Attorney Gen- 
eral v. Fidelity & Casualty Insurance Com- 
pany, 31 N. E. 658 (Ohio)). At any rate, 
he noted, these statutes are subject to strict 
construction (see 29 Am. Jur. 76, Section 40). 

The constitutionality of these statutes has 
been upheld. In general, they have with- 
stood the charge that they contravene the 
equal protection clauses (see Fire Assocta- 
tion of Philadelphia v. New York, 119 U. S. 
110) and that they constitute an unlawful 
delegation of legislative power (see State v. 
Firemen’s Fund Insurance Company, 134 So. 
858 (Ala.)). However, in this latter case the 
Alabama retaliatory law was held to deny 
equal protection. 


The Attorney General stated that the 
Florida retaliatory act is set into motion 
when (1) a Florida company actually makes 
application for admission to another state 
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or country, or (2) a Florida company is 
actually licensed and engaged in business 
in such other state or country at the time 
of the act’s adoption. The retaliatory fea- 
tures in relation to a company of such other 
state or country operating in Florida are 
the same. Thus, “once the retaliatory pro- 
visions are called into play the laws, rules 
and regulations of the state or country 
retaliated against are applicable to a com- 
pany of such state or country operating in 
Florida to the extent that the laws, rules, 
regulations and prohibitions, including re- 
quired deposits, of such other state or 
country are more burdensome, onerous or 
are in excess of ours in relation to foreign 
and alien companies, and to the extent that 
such laws, rules and regulations require 
fees, penalties, charges and taxes in amounts 
greater in the aggregate than required under 
our laws of foreign and alien companies 


operating here. 

Certain provisions of Section 2 of the act 
consist of conditions prescribed to establish 
the domicile of an alien company in the 
United States. The Attorney General indi- 
cated that these provisions were rather con- 
fusing. Section 1 of the act deals with 
companies “incorporated or organized’? under 
the laws of Florida or under the laws of 
state or country. There is provi- 
sion in the Florida statutes (Section 631.16, 
Florida Statutes), and in the laws of certain 
licensing alien insurers and 
providing for United States branches of 
these insurers. These laws do not 
form an alien insurer into a company “in- 
corporated or organized” under the laws of 
any state merely because of the licensing 
and the establishment of a United States 
branch of an alien in such state. Thus, he 
declared that the provisions of the Florida 
act concerning domicile of alien insurers are 
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other states, 


trans- 








to be disregarded.—Opinion of the Florida 
Attorney General, October 19, 1955. 


nk surety on a securities dealer’s 
bond is liable for an unlimited number of 
actions brought against the dealer to the 
extent of $5,000 for each such action. If an 
action is brought in excess of $5,000, the 
Insurance Commissioner may require the 
dealer to post a bond in a sum sufficient to 
cover any judgment.—The question of what 
is the aggregate liability of the surety on 
a securities dealer’s bond for the defalca- 
tions of the principal was asked by the 
Deputy Commissioner of Insurance of Iowa. 
For his answer, the Attorney General ex- 
amined Section 502.18, Code of Iowa, which 
deals with surety bonds 
and salesmen of securities. 


covering dealers 


The Attorney General noted that the first 
sentence of Section 502.18 provided that 
bonds required by Section 502.11 (which 
deals with the registration of dealers and 
salesmen of securities) shall be conditioned 
that the dealer shall pay, satisfy and dis- 
charge any judgment or decree that may be 
rendered against him as a result of a viola- 
tion of the Iowa securities law. The first 
sentence of the second paragraph of the 
section provides that every such bond shall 
be for the use and benefit of “any” pur- 
chaser of securities sustaining damages as 
a result of breach with the limit of $5,000. 
The first sentence of the fourth paragraph 
of the section states that neither one 
more recoveries shall vitiate the bond. 


or 


The above language, he declared, is not 
qualified by a statement that if recoveries 
aggregate $5,000, the bond shall no longer 
be in effect. It merely states that the surety 
shall not be liable in any action for 
a sum in excess of $5,000. This is empha- 
sized, he said, by the provision that in the 
event any suit is commenced for a sum 
exceeding $5,000, the Commissioner of In- 
surance may require the dealer to furnish 
additional bond which could be in the 
amount sufficient to satisfy any judgment 
returned in the action. If the dealer does 
not meet the requirement of additional bond 
“within ten days the commissioner of insur- 


one 


ance may revoke the registration of such 
dealer.” This revocation, he said, would 
not relieve the surety from liability in ac- 
tions subsequently brought within the $5,000 
limitation for each action. 


In conclusion, the Iowa Attorney General 
ruled that a surety on a securities dealer’s 
bond is liable for an unlimited number of 
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actions brought against the dealer to the 
extent of $5,000 for each such action— 
Opinion of the Iowa Attorney General, Octo- 
ber 7, 1955. 


we YORK—An agreement among 
LN stockholders of an insurance agent cor- 
poration dealt with profits and earnings to 
be derived from commissions on group 
insurance policies procured through union 
welfare funds for eligible members of a 
musician’s union local, and from other 
sources. These profits were to be applied 
for the purpose of providing public per- 
formances of musical compositions. The 
agreement, it was held, did not on its face 
violate the insurance law.—The Attorney 
General was asked by the Insurance De- 
partment whether an agreement, among 
three stockholders of an insurance agent 
corporation, pertaining to the disposition of 
revenue derived by the corporation from 
commissions on certain insurance premiums 
was valid under New York insurance law. 


The agreement referred to above recited 
that the corporation “expects to derive reve- 
nue from commissions on premiums of 
group life, accident and health insurance 
policies issued to various eligible members 
of Local 802, American Federation of Musi- 
cians, as well as from other sources,” and 
that “it is the intention of the parties that 
no person, firm or corporation shall partici- 


pate in the net profits of the Corporation, 


and that such profits shall be devoted exclu- 
sively for the cultural benefit of the com- 
munity, particularly in the field of musical 
performances.” It also provided that “the 
expense of hiring musicians to give such 
performances shall be borne by the Corpo- 
ration out of profits or surplus.” 


The General noted that the 
union’s publicized purpose in devising the 
plan was to eliminate a source of possible 
abuse in the handling of union welfare funds 
by placing the insurance commissions beyond 


Attorney 


the grasp of possible unscrupulous individuals. 


After analyzing existing law, the Attor- 
ney General concluded that the plan, as 
evidenced by the agreement, did not on its 
face violate any provision of the insurance 
law. He added that the actions of the 
insurance agent corporation in carrying out 
the plan could result in a violation of the 
law, and if this happens action can then 
be taken to redress the situation—O pinion 
of the New York Attorney General, Septem- 
ber 6, 1955. 
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California Commissioner 
Names ‘‘Reciprocal States’’ 


Insurers in California were recently noti- 
fied that the following have been specified 
as “reciprocal states” by the California In- 
surance Commissioner: Florida, Hawaii, 
Idaho, Louisiana, Maine, Maryland, Michi- 
gan, Montana, New Hampshire, North Da- 
kota, Oregon, Puerto Rico, South Dakota, 
Utah, Virginia and Washington. Section 
706.7 of the California Code 
provides: 


“ 


Insurance 


the term ‘reciprocal State’ means 
a State the laws of which prohibit an in- 
surer domiciled therein from insuring the 
lives or persons of residents of, or property 
or operations located in, the State of Cali- 
fornia unless it then holds a valid and sub- 
sisting certificate of authority issued by the 
Insurance Commissioner of this State. Such 
prohibition may be subject to the exceptions 
herein set forth. 

“Subject to the 
forth, a 
into a contract of 
or person of a resident of, or property or 
located in, a State 
unless it is authorized pursuant to the laws 
of that State to transact insurance 
therein. = 


exceptions herein set 
shall not 
insurance upon the life 


domestic insurer enter 


operations reciprocal 


such 


The exceptions to the above provisions 
are as follows: 

“(a) Contracts entered into where the 
prospective insurant is personally present 
in the State in which the insurer is author- 
ized to transact insurance when he signs 
the application. 

“(b) The issuance of certificates under a 
lawfully transacted group life or group dis- 


State Department Rulings 


ability policy, where the master policy was 
entered into in a State in which the insurer 
was then authorized to transact insurance. 

“(c) The renewal or continuance in force, 
with or without modification, of contracts 
otherwise lawful and which were not origi- 
nally executed in violation of this section.” 


Kentucky Adds Provisions 
to Credit Insurance Regulations 


New provisions have been added to the 
credit life and credit accident and health 
insurance regulations of the Kentucky Ad- 
ministrative Regulations Service. 

The regulations involving au- 
thorized credit life insurance 
merely provided that “the amount of credit 
life insurance written under one or more 
policies shall not exceed by more than 
$5.00 the original face amount of the specific 
contracts of indebtedness in connection with 
which it is written, provided however, that 
where the indebtedness is repayable in sub- 
stantially equal installments the amount of 
insurance shall never exceed the approxi- 
mate unpaid balance of the loan.” (Italics 
supplied.) 


previous 
amounts ol 


Formerly the regulations pretaining to 
credit accident and health insurance merely 
stated that “the total indemnities provided 
under the terms of credit accident and 
health coverage shall not exceed by more 
than $5.00 the amount of the wmitial in- 
debtedness.” (Italics supplied.) 

The newly added provisions declare that 
the amount of the commitment as used in 
Production Credit Association loans shall 
be deemed to be the amount of the original 
or initial indebtedness as used in the above 
regulations. 
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Pension Textbook 


Fundamentals of Private Pensions. Dan M. 
McGill. Richard D. Irwin, Inc., Homewood, 
Illinois. 1955. 239 pages. $5. 


This volume is the initial publication of 
the Pension Research Council of the Whar- 
ton School of Finance and Commerce. It 
has a twofold purpose: (1) to provide a 
broad background for the more specialized 
studies to follow and (2) to serve as a basic 
text for those persons aspiring to a fuller 
understanding of the private pension mech- 
anism, 


It is especially designed to meet the 
needs of college or university students and 
trainees in insurance companies, trust com- 
panies and pension consulting firms. It 
should prove useful to management 
personnel, labor union representatives and 
others interested in the administration of 
private pensions. 


also 


In keeping with the fundamental objec- 
tives of the book, an effort has been made 
to strike a proper balance between prin- 
ciples and practices. 


Industrial pensions appeared on the Ameri- 
can scene during the last quarter of the 
nineteenth century, but only within the last 
two decades have they assumed any signif- 
icance in the old-age financial picture. In 
the beginning, private pension benefits were 
universally regarded as gratuities from a 
grateful employer in recognition of long and 
faithful service. The payments were usually 
discretionary, the employer assuming no 
legal obligation to provide benefits. 


As the years went by, certain groups, 
anxious to encourage and strengthen the 
pension movement, sought to place on the 
employer a moral obligation to provide pen- 
sions to superannuated employees. As early 
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as 1912, one student of the old-age problem 
wrote: “From the standpoint cf the whole 
system of social economy, no employer has 
a right to engage men in any occupation 
that exhausts the individual’s industrial life 
in ten, twenty, or forty years; and then 
leave the remnant floating on society at 
large as a derelict at sea.” This point of 
view was frequently expressed during the 
next few decades, being the subject of wide- 
spread debate in the early 1920’s. It was 
adopted by the United Mine Workers and 
used by that organization in its 1946 cam- 
paign to establish a welfare fund. 


Despite its respectable following, this 
concept, now known as the human deprecia- 
tion concept, clearly rests on some logical 
imperfections. In the first place, aging is 
not a result of employment but of physio- 
logical processes. Even if it could be es- 
tablished that certain occupations tend to 
accelerate the aging process, the employer 
logically should be responsible for only the 
increase in the rate of aging. Second, the 
responsibility for providing retirement bene- 
fits is placed entirely on the last employer 
Only the terminal employer is accused of 
casting away the worn out human machine, 
leaving it “floating on society at large as a 
derelict at sea.” The same disapprobation 
does not attach to an employer who dis- 
charges an employee in his middle years 
without providing paid-up pension benefits. 
Finally, and this is the crux of the matter, 
the cost of replacing a human machine is 
not comparable to that of replacing a physi- 
cal machine. A human machine can be re- 
placed with only the cost of training a 
replacement, whereas the purchase price of 
a new unit must be accumulated to replace 
a worn out physical machine. 


The human depreciation concept has been 
supplanted—or supplemented—in some quar- 
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ters by the theory that pensions are nothing 
more than deferred wages. 


Pursued to its logical conclusion, this 
concept has some far-reaching implications. 
Certainly it would call for full, immediate 
vesting of all benefits in the employees. It 
would also require that the minimum em- 
ployer contribution to the plan be equal to 
the proposed wage increase. (As a matter 
of fact, the concept usually carries the im- 
plication that the employer should assume 
the full cost of the plan.) Finally, it might 
be argued that all contributions should be 
paid into an irrevocable trust fund admin- 


istered by the employees, entirely free of 
either employer or union control. 
It is doubtful that the private pension 


movement can be explained in terms of any 
one social or economic philosophy. Its ra- 
tionale lies in broad and conflicting forces 
that do not lend themselves to definitive 
characterization. One might conclude that 
the only tenable explanation of the develop- 
ment is business expediency. Whatever the 
reason, or the concept, pensions are an in- 
tegral part of the working relation of mil- 
lions of men and women and they are being 
adopted with increasing frequency, all of 
which makes this book about a relatively 
new subject a worth-while one to study. 


The Unused Brick 


The Forgotten Ninth Amendment. Bennett 
B. Patterson. The Bobbs-Merrill Company, 
Inc., 730 North Meridian Street, Indian- 
apolis 7, Indiana. 1955. 228 pages. $4. 

While many amendments to the United 
States Constitution have been popularized, 
the Ninth Amendment—“The Enumeration 
in the Constitution of certain rights, shall 
not be construed to deny or disparage others 
retained by the people’”—has gathered dust. 
To use the author’s words, it is the “stone 
which the builders refused, but it is in fact 
the cornerstone of the Constitution.” 

This book delves into the history of the 
Constitution and the first ten amendments. 
Then it explains how seldom, and under 
what circumstances, the Supreme Court has 
relied on the Ninth Amendment, an impor- 
tant one dealing with an individual’s in- 
herent rights. The author poses interesting 
questions as to how this amendment can 
fit into present situations which arise 
under the headings of labor law, tax law, 
criminal law and many other fields of law. 

An insight into the philosophy of the 
Ninth Amendment and its place in our eco- 
nomic and legal life can be gained from the 
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following quotation from the author’s con- 
clusion: 

“A century and three quarters is not a 
long time when we look far backward 
and look far forward. The great test of 
democracy, which is an emblem of the 
forces for good in the world, may now be 
at hand. Democracy as we know it is 
comparatively young, and our marvelous 
country is one of the very youngest in the 
family of nations. 

“There is one vast difference, however, 
between our country and the old democra- 
cies. We live in a country which curbs the 
powers of the various departments of the 
government, and this enables the people to 
keep control of their government. It has 
stood the test of time so far, and will con- 
tinue to stand the test of time if we will 
be constantly aware of the evils and dan- 
gers of unrestrained power in any form 
of government. We must be ever vigilant, 
lest gradual mutations and transformations 
become a menace to the separation of 
the powers of government. It is possible 
through the relaxation of restraint upon any 
of the departments of government through 
necessity or expediency, that our very form 
of government could actually be changed 
under our very eyes without even as much 
as a single constitutional amendment. 

“We must at all times be impressed with 
our duty to support and defend our Consti- 
tution. Democracy is an ideal. It is an 
expression of the aspiration for the com- 


plete attainment of spiritual truth and 
justice among men. The best means of attain- 
ing this ideal that has yet been formu- 


lated is a republican form of constitutional 
government. The government of the United 
States of America under our Constitution 
is superior to all others. 

“The only real danger is whether or not 
our people will prove themselves worthy of 
freedom by maintaining individually the 
highest degree of character and patriotism. 

“We must overcome the forces of envy, 
selfishness, and apathy which have in the 
past destroyed self-government, and learn 
more of the lessons of self-discipline. 

“Certainly there are injustices which must 
and will be righted. But as long as we 
maintain our free school system and equality 
of opportunity for everyone, and as long as 
we have the universal ballot, our people will 
become conscious of injustice, and they 
have always proven that they are ready to 
provide relief. Law is not perfect. Law is 
a human attempt to define and dispense 
justice. Its human quality shows that it 
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must be imperfect in some respects. How- 
ever, as our people are self-governing, there 
is much greater probability of adjustment 
of wrongs than where justice is dispensed 
by one or by a few. 


“Tf we believe in private ownership of 
property, then we must realize that some 
of us will have greater material wealth 
than others and none of our people can 
permit themselves to rankle and become 
bitter, because it is a part of our system to 
believe in private ownership of property. 

“Oftentimes there is a confusion in the 
minds of ordinary people as to what are 
the true standards of judging success or 
failure. Many people are inclined to feel 
that they have not lived a successful life 
because the work which they have accom- 
plished has gained no public recognition or 
acclaim, or because they have not amassed 
a fortune. Yet these same people have lived 
the ordinary and simple life of love and 
service. It may be that in the last 
decades we have overemphasized or vul- 
garized ambition. Possibly we need to 
preach a little more that money and prop- 
erty are not the real source of happiness, 
nor the proof of a successful life. The suc- 
cessful life is a life of service, and happiness 
comes from unselfish love and purposeful 
work. A person does not have to possess 
a large bank account, or live in a mansion 
and possess the things that go with it, in 
order to take pride in his life and accom- 
plishments. A man is a success if he has 
‘the right job and the right woman’. 


few 


“*Enough if something from our hands 


have power 
To live, and act, and serve the future 
hour, 


And if, as toward the silent tomb we go, 

Through love, through hope, and faith’s 
transcendant dower, 

We feel 


know.’ 


that we are greater than we 


“The people who are happiest are those 
who live simply but have a high standard 
of thinking. You have done your part if 
you have tried your best to develop that 
personality which is yours and yours alone. 


“If you would take time to consider, you 
would realize that you are a wonderful and 
worthwhile person. You have a part of the 
Deity in your infinite being. You are the 
final work of God, and you are so impor- 
tant in His plan that you have been created 
as an individual. You possess a personality 
that no other person in the world possesses. 
You have the opportunity to live a life that 
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no one else can live. You can serve the 
world in a way that no other person can 
serve. You have duties and responsibilities 
that cannot be performed by anyone else. 
You have a purpose in life that no one else 


can fulfill, Mankind is the final work of 
God, and you as an individual are one of 
God’s masterpieces. You have an equal 


chance of achievement, and your success is 
limited only by the amount of effort you 
are willing to expend. As a citizen of the 
United States of America, you are given 
the greatest opportunity to live a purpose- 
ful life, to develop your native ability and 
to pursue happiness for yourself and your 
loved ones that the world has ever known. 


“Ty. 


he Ninth Amendment to our Consti- 
tution is a guarantee of our individual per- 
sonality. It makes you realize that of all 
the people in the world, there is no one 
like you. It impresses upon you that you 
have been purposely created as an indi- 
vidual, and have been endowed with gifts 
and personal genius that no one else pos- 
sesses. You are an important and worth- 
while personality and you live under a 
government that has not forgotten you as 
an individual. May you always continue to 
fight for and believe in a government that 
believes in you. 


“May all of us be humbly grateful to a 
Creator who has endowed us with a soul, 
and a constitutional government which guaran- 
tees to us the right to own it.” 


ARTICLES 


Atticles of interest 
legal publications 


in other 


Shot of Medicine for Law Schools ... 
Law schools overlook the fact that seven 
out of every ten litigated personal injury 
cases turn on medical considerations rather 
than legal. The author, a professor of law 
at Indiana University, feels that the law 
schools should widen their instruction to 
include a shot of medicine.—Small, “Per- 
sonal Injury Law: Law Schools Need to 


Give a Shot of Medicine,” American Bar 
Association Journal, August, 1955. 
Faulty Oral Argument This paper 


cites 12 common failings of attorneys in 
making oral arguments before appellate 
courts. The author, a Washington, D. C. 
attorney, diagnoses the ills and prescribes 
the remedies.—Wiener, “Curable Faults in 
Oral Argument,” South Carolina Law Quar- 
terly, Summer, 1955. 
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Welfare Fund Hearing 
Held in New York 

A three-day hearing 
in New York on 


be done to 


recently held 
the issue of what should 
joint trusteed union 
The hearing was under the 

New York Insurance 
under the ; 


was 


regulate 
welfare funds. 
sponsorship of the 
Department, and 

Martin S. House, 
welfare fund inquiry. Among the 
who appeared were leading 
various special fields, including economists, 
actuaries, welfare plan and 
consultants, representatives of employer as- 
sociations, insurance company officials, union 
spokesmen, members of the bar and repre- 


direction of 
special counsel for the 
persons 


authorities in 


administrators 


sentatives of agents’ and brokers’ 


izations. 


organ- 


Union leaders spoke against the laws 
that require the f 
on group policies even though no agent or 


payment of commissions 


broker does anything to sell them. These 
leaders also insisted on the superiority of 
federal legislation over state legislation. 
The American Life and the 
Life Insurance Association of America sub- 
mitted a joint statement at the hearing. 
The life insurance company statement argued 
that joint trusteed union welfare funds are 
already doing an insurance business under 
the provisions of the New York Insurance 
Law. It stated that if there is considered 
to be any doubt about this conclusion, the 
law should be amended to make it crystal 
clear that these union welfare funds are 
actually doing an insurance business. 


Convention 


The statement presented a review of rea- 
why the New York should be 
so construed, followed by reasons why it 
is proper that welfare funds 


sons law 


union 
should be considered to be doing an insur- 


these 


The Coverage 


} 
\ 


\ 
\ 
4 


' s $5 ; 

ance business. Besides devel#ping various 
public policy considerations, ghe statement 
showed that premium tax 
enue would state if the 
funds were allowed, unchallinged, to con- 
tinue to go uninsured. This premium tax 
loss potential would exten well beyond 
joint trusteed union welfare funds to the 
traditional forms of group’ life group 
accident and health coverages 
now being purchased unibaterally by em- 
ployers. \ 


‘ 


The statement distinguished between the 
insurance and 
joint trusteed union welfare fund’s activities, 
holding that while all phases probably need 
to be regulated in the interests of the bene- 
ficiaries, only those phases tantamount to 
doing an insurance business should be regu- 
lated under the guise of constituting an 
insurance op¢ration. 


substantial rev- 


result to tHe 


loss 


and 
insufance 


noninsuratice phases of a 


Supreme Court Denies Certiorari 
in Case Involving Arson Defense 


Evidence that the insured sought double 
recovery on his property through insurance 
and through condemnation pro- 
ceedings was not admissible to show motive 
for arson, and the evidence was properly 
excluded by the lower court. This was the 
decision of the United States Supreme 
Court when it denied a writ of certiorari 
requested by the seven insurers involved. 

The insurers defend the in- 
sured’s action under his policies by estab- 
lishing that the had committed 
arson in regard to his own property. They 
sought to have the con- 
demnation proceeding admitted in order to 
show a motive on the part of the insured 
to burn his premises. The lower court 
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insured 


evidence of the 









































































































































































































































PERSONS AND EVENTS 


An educational seminar on group ac- 
cident and health insurance and_ its 
broadening coverages will be held Feb- 
ruary 7-9, 1956, at the Biltmore Hotel, 
New York, under the joint auspices of 
the Bureau of Accident and Health Un- 
derwriters and the Health and Accident 
Underwriters Conference. 

The 1956 annual meeting of the Million 
Dollar Round Table (to be held May 
16-21) will be a convention cruise from 
New York to Bermuda aboard the Swe- 
dish-American Line Motorship Kungs- 
holm. 





(opinion noted in September, 1955 issue of 
the JoURNAL) ruled that the evidence was 
not admissible to establish this motive. The 
Supreme Court did not agree with the in- 
surers’ contention that the lower court erro- 
neously restricted the scope of evidence in 
a case involving the defense of arson.— 
Firemen’s Insurance Cempany v. Edlin, cer- 
tiorari denied November 21, 1955. 


Person Still ‘‘Driving’’ 
While Car Momentarily Stopped 


A person drive an 
automobile merely because he stops tem- 
porarily for some momentary purpose, de- 


cided a Canadian court recently. 


does not cease to 


The accused appealed from a conviction 
of driving without due care and attention. 
The evidence disclosed that he drove his 
car on to the wrong side of a fairly busy 
road on a dark night, and stopped the car 
momentarily opposite some letter boxes in 
order to extract his mail. He left his car’s 
lights on and the engine running, but did 
not get out of the car. The automobile 
was stopped 500 feet east of a brow of a 
hill. Another driver, proceeding east on his 
right-hand side of the road, on coming over 
the brow of the hill saw the accused’s lights 
ahead of him and drove to pass him on the 
right. The other driver realized too late 
that the accused stationary on the 
wrong side of the road. The driver col- 
lided with the mail boxes and the left rear 
side of the accused’s car. 


Wwas 


The point of law raised by the accused 


was that the failure to exercise due care 


found against him was in having his car 
stopped on the wrong side of the road under 
confuse other 


circumstances 


816 


which would 


A two-day institute on “The Back: A 


Law-Medicine Problem” will be given 
February 3-4, 1956, at the Western Re- 
serve University Law-Medicine Center, 
Cleveland, Ohio. Included among the 
lecture topics are “Fracture of the Spine” 
and “Whiplash Injuries of the Neck.” 

Milton Shalleck has been appointed ex- 
ecutive assistant to New York Superin- 
tendent of Insurance Leffert Holz. 

The new Insurance Commissioner of 
Alaska is Ross Duncan. He was form- 
erly assistant to Insurance Commissioner 
Paul Hammel of Nevada. 





persons using the highway. He argued that 
because his car was stopped he could not 
have been guilty of “driving” without due 
care or attention, as was charged. 

The Canadian appellate court dismissed 
the accused’s appeal. It declared that the 
operation of bringing a car to a stop is just 
as much driving it as is the operation of 
accelerating or steering it. The court said 
that a person does not cease to drive a car 
merely because he stops the car momen- 
tarily, for example, to see if he can turn 
around safely. 
circumstances, it 


Being stopped under such 
concluded, is an incident 
in the operation of the car which may be 
fairly described as “driving.”—The Queen v. 


Belliveau, CCH Dominion Report SERVICE 
q 15-1484, B. C., [1955] 36 M. P. R. 154 
(C. A.) 


‘“Foolhardy’’ Act Compensable 


A service station attendant, who suffered 
burns when he placed a lighted match near 
his gasoline-soaked clothes, sustained an 
accidental injury arising out of his employ- 
ment, and was entitled to workmen’s com- 
pensation benefits. This is the substance of 
rendered by the New 
Jersey Supreme Court. 


a recent decision 

The court ruled that in spite of the claim- 
ant’s statement before he lit the match that 
he was not afraid of gasoline, he had not 
abandoned his employment at the time of 
the injury. It said that the claimant’s 
deviation from the course of his ordinary 
work was not an intentional abandonment 
of his employment but simply a “momen- 
tary or impulsive act.”—Secor v. Penn Service 
Garage. New Jersey Supreme Court. Sep- 
tember 27, 1955. CCH WorkMeEn’s Com- 
PENSATION Decisions § 1514. 
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NEGLIGENCE 

| Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 





Award Damages for Fright 
and Extraordinary Medical Care 


Where the evidence indicated that weld- 
ing a tank truck containing gasoline fumes 
caused an explosion that frightened the 
plaintiff and resulted in her giving birth 
to a premature child, damages were re- 
covered for extraordinary medical ex- 
penses, fright and anxiety. Washington. 


A tank line brought one of its tank trucks 
to an automotive repair shop for repairs. 
Under an agreement, the 
ployees were to work on the truck. 


line’s em- 
A work 
order of the tank line, specifying the work 
to be performed, stated that the truck’s 
trailer had been steam cleaned. The trailer, 
which had been used to haul gasoline, con- 
tained explosive fumes. While an operator 
of the repair shop was welding the hose 
carrier brackets on the trailer 
(as an accommodation to the tank line), an 
explosion occurred which caused a concus- 
sion and noise felt and heard for many 
blocks. At the time of the explosion, the 
plaintiff wife, who was six months pregnant, 
was visiting at a home near the repair shop. 
She testified that the explosion made her 
sick and nervous. From July 24, 1953, the 
date of the explosion, until August 4, 1953, 
when her baby was born prematurely, she 
suffered anxiety and ill health. It was neces- 
sary for the baby to remain in the hospital 


tank 


side of the 


Negligence 


Selected Decisions 
from All Jurisdictions 


for seven and one-half weeks. At the time 
of the trial the boy, who was then nine 
months old, had progressed satisafctorily, 
although he was still frail. The jury re- 
turned a verdict for the plaintiffs, represent- 
ing damages for extraordinary medical ex- 
penses, fright, excitement and worry up to 
the time of the trial. The operators of the 
repair shop were absolved of blame. The 
defendant tank line appealed the case. 
Held: Judgment affirmed for the plaintiffs. 
The court noted that according to the testi- 
mony of several expert witnesses, steam 
cleaning is only a preliminary step in the 
process of eliminating gasoline fumes from 
a tank. The tank line’s own superintendent 
testified that the tank exploded because it 
had not been “degassed,” and was not ready 
for welding. The court declared that under 
the evidence, the jury could conclude that 
the tank line was negligent in not using due 
care in preparing the trailer for welding. 
The court disposed of the tank line’s con- 
tention that the truck and trailer were under 
the exclusive control of the repair shop and, 
therefore, liability should not 
fixed on the tank line. The court noted that 
under the agreement between the tank line 
and the repair shop, the tank 
ployees were to work in the shop, and that 


have been 


line’s em- 
the work on the trailer was being done by 
the tank line’s employees. When they were 
ready to do the welding, the tank 
line’s employees were familiar with the op- 


none of 


eration of the avaliable electric welding 


macuine. The operator of the repair shop 
agreed to do this part of the work merely 
as an accommodation. In conclusion, the 
court ruled that there was sufficient evidence 


presented to submit the case to the jury, and 
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that the jury’s verdict for the plaintiffs 
should stand.—Fink et al. v. Dixon et all.; 
System Tank Lines, Inc. Washington Su- 
preme Court. June 14, 1955. 4 NEGLIGENCE 
Cases (2d) 1113. 


Simple Tool Doctrine Inapplicable 
Where Latent Defect Involved 


A ladder did not come within the simple 
tool doctrine where the ladder contained 
a latent defect (defective brace), and the 
manufacturer was liable for the p2rsonal 
injuries sustained by the plaint ff when 
the ladder collapsed. Minnesota. 


Plaintiff, an automobile salesman, 
was taking an inventory of fan belts for one 
customers. Since the belts were 
mounted on above head height, it 
was necessary for him to use a step ladder 
to complete this business. He found a 
ladder on the premises and was counting 
fan belts while standing on the top step 
of the ladder when it “did the splits.” He 
brought an action for his personal injuries 
against the manufacturer of the ladder, 
alleging that the ladder was negligently de- 
signed and constructed. 


parts 


of his 
boards 


The evidence showed that the rivets of 
the leg spreader pulled through the wood of 
the stiles of the leg spreader. The leg 
spreader was constructed of ponderosa pine 
which was the weakest of woods available 
as compared to those of a comparable price. 
There was also evidence that the manufac- 
turer violated a mandatory provision of the 
American Standard Safety Code for Port- 
able Wood Ladders, which reads as follows: 
“A metal spreader or locking device of suffi- 
cient size and strength to securely hold the 
front and back open position 
shall be a component of each step ladder. 
The spreader shall have all sharp points 
covered or removed to protect the user.” 
(Italics supplied.) There was no metal 
spreader or locking device on the ladder 
which caused the plaintiff’s injuries. The 
jury found that the design and the construc- 
tion of the ladder made it dangerous to 
users, and awarded the verdict to the plain- 
tiff. An appeal was taken. 

The state supreme court affirmed the 
judgment for the plaintiff. The manufac- 
turer contended that the ladder in question 
constituted a simple tool, and that no legal 
duty rested upon anybody since the dangers 
involved in using the ladder were obvious. 
It argued that there was no actionable 
basis upon which to predicate negligence. 
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sections in 


The court recognized that the simple toot 
doctrine would be applicable if the ladder 
had no braces, as the danger involved would 
be obvious. The court said, however, that 
the doctrine is not applicable where the 
manufacturer either has or ought to have 
knowledge of a defect in a tool, and the user 
does not. The defect in the ladder in ques- 
tion was latent inasmuch as it was not ob- 
vious to a user that the brace was weak, 
After further reviewing the evidence, the 
court concluded that the evidence was sufh- 
cient to support a verdict for the plaintiff— 
Heise v. J. R. Clark Company; Billman’s Inc 
ef al. Minnesota Supreme Court. July 1, 
1955. 4 NEGLIGENCE Cases (2d) 1091. 


Common Law Duty May Exist 
to Provide Handrail on Stairs 


A common law duty to provide a handrail 
on stairs may be imposed on a building 
owner if a common stairway in his build- 
ing is steep and dangerous. Minnesota. 


Plaintiff brought an action for damages 
for injuries sustained as a result of a fall 
down a common stairway on the premises 
where she was a tenant. In her complaint 
alleged that the defendant building 
owner was negligent in failing to install 
handrails on the stairway, which she alleged 
was steep and dangerous. The _ building 


she 


owner was not required by ordinance or 


statute to equip his stairways with handrails. 
He made a motion for a summary judg- 
ment to dismiss the matter, and the court 
granted the motion. The tenant appealed. 


The highest state court ruled that the 
summary judgment was improperly ordered. 
The court said that a common law duty 
to provide a handrail might be imposed 
upon the building owner if, as alleged by 
the tenant, the stairway was steep and 
dangerous. If the tenant’s proof estab- 
lished that the stairway was not an ordi- 
nary stairway, a fact issue might arise as 
to whether the building owner’s failure 
to provide a handrail constituted a lack 
of ordinary care on his part. It declared 
that a landlord who retains possession and 
contro] of stairways for the common use of 
his tenants is not an insurer of the safety 
of such stairways, but that he does owe 
the duty of exercising ordinary care to 
see that the stairs are constructed and 
maintained in a reasonably safe condition. 
—Vosbeck v. Lerdall. Minnesota Supreme 
Court. June 24, 1955. 4 NecLicence CASES 
(2d) 1022. 
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Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Pressure Caused by River Bank 
Not Covered by Policy 


A transportation policy insuring buildings 
and barge terminal facilities against direct 
loss caused by ice, driftwood, vessels and 
other articles carried by water did not 
cover damage caused by pressure brought 
about by a river bank of accumulated dirt, 
mud, silt and driftwood. Seventh Circuit. 


The insured had a transportation policy 
which covered his barge terminal and ware- 
house buildings “only against direct loss or 
damage caused by ice, driftwood, 
and other articles carried by the waters of 
the Ohio River, and. also by collapse of the 
buildings caused by the perils insured against.” 
His terminal building collapsed when its 
supporting slipped under 
caused by a river bank of accumulated dirt, 
mud, silt and driftwood. When the insurer 
refused to make payment under the policy 
for the loss, the insured brought suit. The 
lower court directed a verdict for the in- 
surer, and the insured appealed. 


V essels 


piers pressure 


The insurer contended that it was not an 
insurer of the river bank and that the in- 
sured’s stemmed from an uninsured 
peril. The insured argued that the river 
carried the mud, silt and driftwood to the 
focal point of the pressure, and disputed the 
insurer’s contention that this material be- 
came a part of the river bank. The insurer 
argued that motion of an object causing 
damage was indispensable for liability under 
the policy, and since the accumulated mate- 
rials were at rest and piled up, the insurer 
resisted the claim for damages. 


loss 


The appellate court affirmed the judg- 
ment for the insurer. It said that while 
dirt and driftwood were forwarded to the 
areas where pressure was built up, there 
was wanting proof, if any, of the particular 
particle or particles of moving silt or drift- 
wood which finally touched off the forces 
causing the collapse of the terminal. It said 
that the word “carried” was to be given its 
ordinary meaning in accordance with normal 
usage. Without evidence of damage caused 
by an object moving along the river, it 


Fire and Casualty 


declared, the case could not go to a jury. 
“Carried,” as used in the policy, delimited 
the loss to one occurring during transpor- 
tation of ice, driftwood and other articles 
rather than from a gradual accumulation of 
the material that had moved with the river’s 


The court concluded that the in- 
ternal activity of the material inside the 
river bank, where the chain of causation 
was broken, did not bring the loss within 
the policy’s coverage—NMead Johnson Ter- 
minal Corporation v. Northwestern National 
Insurance Company of Milwaukee. United 
States Court of Appeals for the Seventh 
Circuit. September 27, 1955. 8 Fire ANpD 
CasuAL.ty Cases 804. 


current. 


Oil-Well Equipment Insurance 
Exclusion Clause Construed 


In a provision in an oil-well equipment 
policy which excludes loss caused by a 
“blowout,” that term means a sudden 
eruption (within or without the oil-well 
casing) which is caused by pressure and 
which is out of control and cleans out the 
well. Oklahoma. 


The insureds brought an action on an oil- 
well equipment insurance policy to recover 
for certain well-servicing equipment de- 
stroyed when an oil well, being serviced 
by the insureds, caught fire. The contention 
of the insureds was that the loss was cov- 
ered by the “fire” provision of the policy. 
The insurer contended, however, that the 
loss was caused by a “blowout,” a type of 
loss specifically excluded by the policy. 

The evidence disclosed that the oil well 
was being treated with special substances 
under pressure to cleanse and fracture the 
producing formations and thereby encourage 
the flow of oil and gas. After this treat- 
ment, and while workers were swabbing 
the well in an effort to induce the flow of 
oil, built-up pressure blew off the oil saver 
from the control head top and hurled a 
string of tools out of the hole. A spark, 
generated by the oil saver or tools striking 
the derrick, ignited the well and the ensuing 
fire destroyed the insureds’ equipment. Spe- 
cial equipment was used to blow the flames 
away from the master gate controls, and 
by using these controls the workers closed 
the well and extinguished the fire. 


The main issue before the court was 
whether the loss was the result of a “blow- 
out” or a “fire.” The court ruled that a 
“blowout” brought on the fire and was, 
therefore, the proximate cause of the in- 


819 











After analyzing all of the evi- 
dence, the court declared that the term 
“blowout” may be defined as “that condition 
wherein @ well builds up sufficient gas pres- 
sure at the bottom of the hole to cause a 
sudden, forceful explosion or eruption which 
cleans out the well and causes it to go out 
of control. Such eruption may be within 
the casing, without the casing or both with- 
in and without.” Thus, the court disposed 
of the insureds’ contention that at least part 
of the eruption must be outside the casing. 


sureds’ loss. 


The court stated that the insureds’ argu- 
ment that the well was never out of control 
was refuted by the evidence. Hurried 
abandonment of the rig by the workmen 
just prior to the eruption demonstrated that 
the well could no longer be controlled. The 
pressure caused the well to become out of 
control, and the fact that but for the fire 
the well could have immediately been brought 
under control did not make the fire the 
cause of the loss. The court concluded that 
“blowout” 


since loss caused by a was ex- 
cluded by the policy, judgment should be 
awarded to the insurer.—Feeney et al. v. 
Empire State Insurance Company. United 
States District Court for the Eastern Dis- 
trict of Oklahoma. April 6, 1955. 8 Fire 


AND CASUALTY Cases 800. 


“Caused by Accident”’ 
Provision Construed 


Damage caused by blasting during the 
insured’s roadbuilding operations was a 
reasonably anticipated result of the opera- 
tions, and was not “caused by accident” 
within the meaning of a provision of a 
contractors’ liability policy. Ninth Circuit. 


A contractors’ li: bility policy covered the in- 
sured against liability for damage, incidental 


by accident.” 
The facts showed that the insured had been 
engaged by the United States to construct 
a highway along a mountainside. 


to his operations, “caused 


The road 


was to be above and roughly paralleling 
a railroad line. The construction of the 
road required extensive blasting of the 


rocky slope, as well as the removal of trees, 
boulders and masses of rubble. In the road 
building contract with the United States, the 
insured undertook to minimize 
the railroad and to replace 
damaged ties 


damage to 
“broken rail, 


and fouled ballast.” 


Blasting and clearing caused large 
tities of heavy to fall 
railroad right damaging 
and roadbed. 
tion under 
of this damage. 
what 
what 
which 
and, 


quan- 
upon the 
the track 
insured brought an ac- 
to for part 
He attempted to separate 
termed normal damage 
termed extraordinary 


material 
of way, 
The 
his policy recover 
was from 
was damage, 


he characterized as 


unforeseeable 


therefore, “caused by accident.” Ex- 
of this extraordinary 
of heavy 


dislodging 


amples 
fall 


quantities, 


damage 
material in unanticipated 

of more 
failure 
to check the 


were 
the 
than 
growth 


rock 


anticipated and the of on 
the fall of large 
trees which damaged railroad property. The 


lower court awarded judgment to the insurer. 


mountainside 


Held: Judgment affirmed for the insurer. 
The declared that the damage 
was the reasonably anticipated and expected 
result of the insured’s operations and, there- 
fore, Kucken- 
Hartford Accident & Indemnity 

United States Court of Appeals 
Ninth Circuit. October 19, 1955. 
AND CASUALTY CAsEs 818. 


court done 


was not “caused by accident.’— 
berg et a’. v 
Company. 
the 


8 Fire 


fc or 


_ ACCIDENT LIMIT IN PROPERTY DAMAGE COVERAGE__ 


} 


in the Supreme Court of Washington 
on appeal. The other in the United 
States District Court for the Western Dis- 
trict of Pennsylvania‘ on motion for 
ars In each of these cases the asso- 


now 


is 


re- 
gument. 
ciation is appearing as amicus curiae.” 


Conclusion 
No reported cases have yet had occasion 
to apply the new 1955 limit of liability con- 


7 Tri-State Rooting Company v. New Amster- 


dam Casualty Company. 


820 


Anchor 


Continued from page 791, 


dition. It is to be hoped, however, that, 
bolstered by the second Rutland case, the 
new condition will help to maintain the 
underwriting intent that the limit of lia- 


bility 
erty 


accident applies once to all prop- 
however 


per 
(of many owners) damaged 
in one accident and will thus obviate the re- 
currence of the Rutland case, the 
Casualty and, perhaps, the 
Kuhn’s case. [The End] 

5 This information was obtained from W at- 


ters & Donovan, who appeared for the associ- 
ation in the Rutland, Rohde and Tri-State cases. 
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AUTOMOBILE 


Summaries of Selected Decisions 

Recently Reported by CCH 
' AUTOMOBILE INSURANCE 
| REPORTS 


Improperly Addressed 
Cancellation Notice Ineffective 


Where the insureds had sent a notice of 
change of address to the insurer’s agent, 
the insurer’s subsequent notice of can- 
cellation, which was delayed because it 
was mailed to the insureds’ old address, 
was ineffective, at least prior to receipt 
of actual notice. Ninth Circuit. 


The insureds mailed notice of their change 
Sub- 
sequently, the insureds were involved in an 
automobile The after the 
accident they received in the mail a notice 
from their insurer that their insurance was 
to be canceled effective the day before the 
The notice of cancella- 
tion was delayed in reaching the insureds 
the insurer had sent it to the in- 
sureds’ old The letter was for- 
warded by the post office to the insureds’ 
new address. The other parties involved in 
with the insureds claimed 
rights against the insureds. 


of address to the agent of the insurer. 


accident. day 


accident occurred. 


because 
address. 


the accident 


The insurer, desiring to know its posi- 
tion under the policy, filed an action for a 
declaratory judgment against the insureds 
and those claiming damages against them 
as a result of the accident. The trial court 
held that the cancellation of the 
policy ineffective, at least prior to 
actual receipt of notice. Thus, the insureds 
were covered at the time of the accident. 
The court made this holding after 
sidering a cancellation clause in the policy 
which read in part as follows: “This policy 


insurer’s 
was 


con- 


may be cancelled by the company by mail- 
ing to the named insured at the address 
shown in this policy written notice stating 
when not than five days thereafter 
such cancellation shall be effective. The 
mailing of notice as aforesaid shall be suf- 
ficient proof of notice and the effective date 
and hour of cancellation stated in the notice 
shall become the end of the policy period. 
Delivery of such notice by the com- 
panv shall be equivalent to mailing.” 

The 
case. 


less 


insurer brought an appeal of the 


Automobile 


Held: Judgment of the trial court hold- 
ing the cancellation notice ineffective, at 
least prior to receipt of actual notice, is 
affirmed. The court noted that the insurer 
had a right to cancel the policy inasmuch 
as one of the insureds was only 18 years 
of age and the policy was issued in the 
belief that she was 21, a misunderstanding 
apparently not caused by her. It said that 
the notice of change of address given by 
the insureds to the insurer’s agent consti- 
tuted notice to the insurer. The instant 
case distinguished from Gendron v. 
Calvert Fire Insurance Company, where no- 
tice of change 


Was 


of address was given to an 
adjuster who was “a man with a single 
mission,” the adjustment of a claim. Such 
a mission wouldn’t necessarily include can- 
cellation, the court declared. 
agent in the instant case had authority to 
receive the notice of change of address.— 
Traders & General Insurance Company wv. 
Champ et al. United States Court of Ap- 
peals for the Ninth Circuit. September 6, 
1955. 5 AutoMopBILE CAses (2d) 977. 


The insurer’s 


General Contractor an Insured 
Under Subcontractor’s Auto Policy 


Where a general contractor directed the 
movements of a subcontractor’s truck and 
a third party was injured as a result 
thereof, the general contractor was an 
insured under the omnibus clause of the 
subcontractor’s auto policy, and entitled 
to indemnity for the damages paid to the 
third party. Eighth Circuit. 


A general contractor assumed to direct 
the movements of a subcontractor’s truck 
by supervising and signaling from the rear 
of the truck the course to be taken by the 
driver on the premises. The directing of 
the truck resulted in personal injuries to 
a third party, not an employee of either the 
general contractor or subcontractor. The 
third party sued (in the Minnesota courts) 
both the contractor and subcon- 
tractor for negligence, and 
judgment against them jointly. The gen- 
eral contractor then brought suit in the 
federal against the subcontractor’s 
insurer for indemnity, contending that the 
omnibus clause of the subcontractor’s truck 
policy constituted the general contractor an 
insured under the policy. The insurer dur- 
ing the pendency of the action involving the 
third party had refused to recognize the 
general contractor as an insured, and had 
refused to take charge of its defense. The 
trial court held that the general contractor 
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was entitled to indemnity, and the insurer 


appealed. 


Held: Judgment affirmed for the general 
contractor. The omnibus clause in question 
read as follows: 


“The unqualified word ‘insured’ includes 
the named insured [here the subcontractor] 
and any person while 
using the automobile and any person or 
organization legally responsible for the use 
thereof, provided the actual use of the auto- 
mobile is with the permission of the named 
insured “a 


also 


The appellate court concurred with the 
trial court’s interpretation of the clause 
which was to the effect that the active 
directing of the truck by the general con- 
tractor, and the following by the subcon- 
tractor’s driver of the signals, made the 
participation of the general contractor such 
an immediate part of the actual operation 
of the truck as to constitute the contractor 
a person “using the automobile,” or in 
any event “legally responsible for the use 
thereof,” within the meaning of the omnibus 
clause of the policy. In the absence of any 
opposing state (Minnesota) law, the ap- 
pellate court said, it could not hold that 
the trial court’s interpretation of the clause 
was erroneous.—Liberty Mutual Insurance 
Company v. Steenberg Construction Company 
et al. United States Court of Appeals for 
the Eighth Circuit. August 4, 
AUTOMOBILE CASEs (2d) 949. 


1955. 5 


Notice and Cooperation Clause 
Breached by Insured 


Where the insured gave no notice what- 
soever of his accident to the insurer and 
did not cooperate with the insurer in any 
particular, the insured breached the no- 
tice and cooperation clause of his policy, 
and the insurer was not liable under the 
policy. Tennessee. 


The insured was involved in a collision 
with a parked mail truck. He signed a 
statement about ten days after the collision 


stating that he was entirely at fault and 
assumed responsibility for damages and 
injuries both to person and property. He 


gave no notice to the insurer of the acci- 
dent. The insurer did not have notice of 
the accident until about three months after 
the accident, at which time the postal em- 
ployee filed a suit. 


The insurer filed a suit to ascertain its 
rights under the policy and whether it was 


822 








liable for the damages arising as a result 
of the collision. The postal employee filed 
an answer denying the material allegations 
of the bill. He denied that any delay in 
giving notice or any assumption of liability 
by the insured resulted in any prejudice 
to the insurer or violated the terms of the 


policy. The insured filed no answer and a 
judgment pro confesso was entered against 
him. 


The policy provided in part that : 


“When an accident occurs written notice 
shall be given by or on behalf of the insured 
to the company or any of its authorized 
agents, as soon as practicable. 


“The insured shall ‘cooperate with the 
company and, upon the company’s request, 
shall attend hearings and trials and _ shall 
assist in effecting settlements, securing and 
giving evidence, obtaining the attendance of 
witnesses and in the conduct of suits. The 
insured shall not, except at his own cost, 
voluntarily make any payment, assume any 
obligation or incur any expense other than 
for such immediate medical and surgical 
relief to others as shall be imperative at 
the time of the accident.” 


The court of appeals found that the 
insurer was not prejudiced by the failure to 
give notice on the part of the insured, and 
that the insurer was liable on its policy, 
which contained no forfeiture 
The insurer appealed. 

The 


decision, 


provision. 
state supreme court 
ruled that the insurer was 
entitled to a declaratory judgment of non- 
liability. 
as the 


reversed the 
and 


The court declared that inasmuch 
insured notice whatsoever 
and did not cooperate with the insurer in 
any particular, the notice and cooperation 
clause had been breached, and the insurer 
was not liable under its policy.—Pennsyl- 
vania Threshermen 
Company v. Horner et al. 
preme Court. June 10, 1955. 
Cases (2d) 942. 


gave no 


Insurance 
Tennessee Su- 
5 AUTOMOBILE 


And Farmers 


Short Short: Florida 


A notice of cancellation which stated that 
the policy would be canceled at noon on 
the fifth day after mailing did not meet 
the policy’s requirement of giving five full 
days notice of cancellation of the policy to 
the insured.—Silvernail v. American Fire and 
Casualty Company. Florida Supreme Court. 
April 13, 1955. 5 AutomosiLe Cases (2d) 


906. 
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Summaries of Selected 
Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 


@ 





Insured Not Totally Disabled 
While Earning Substantial Income 


When the insured overcame his disability 
to the extent of earning an annual income 
of from $3,000 to $3,500 from his father’s 
farm and $300 monthly as city commis- 
sioner, he was not totally and permanently 
disabled within the meaning of his policy. 
Kentucky. 


The insured brought an action to deter- 
mine his rights under his policy, which was 
issued in Georgia. The policy provided that 
if the insured became totally disabled by 
bodily injuries and was thereby prevented 
from engaging in any employment for re- 
muneration or profit for a period of not less 
than six months, the insurer 
would waive the payment of any premiums 


consecutive 


during the disability and would refund any 
premiums previously paid during the dis- 
ability. The sought to have the 
court declare him to be totally and per- 
manently disabled within the terms of the 
policy, and declare that the waiver of pre- 
miums provisions of the policy were in 
effect. 


insured 


The insured, a professional soldier, was 
wounded in World War II. His injury re- 
sulted in the amputation of one of his legs 
just below the knee, and in a 40 per cent 
impairment of the use of the other leg. He 
also had less severe injuries to his hands 
and arms. He was considered totally and 
permanently disabled within the meaning of 
the terms of the policy, and all premiums 
were waived from June 18, 1945, until June 
15, 1953. Beginning with the latter date 
the insurer demanded payment of the pre- 
mium on the ground that the insured was 
no longer totally and permanently disabled. 
The evidence disclosed that the insured had 
overcome his disability to the extent of 
earning an annual income of from $3,000 to 
$3,500 from his father’s farm, and $300 
monthly as city commissioner. The insured 
was retired from the atmy with the rank of 
colonel, and had a monthly income of be- 
tween $600 and $700 as salary from that 
source. 


Life, Health—Accident 


The court ruled that the insured was not 
totally and permanently disabled, that he 
should be required to pay premiums, and 
that he should be denied recovery of the 
prem‘ums he paid since June 15, 1953. It 
noted that the insured was earning over 
$3,000 a year on the farm, and said while 
this may be a gratuity or a partial one on 
the part of his father, it was nonetheless 
a fact. If circumstances should change and 
the so-called gratuity cease, the question of 
the insured’s total and permanent disability 
within the meaning of the policy might again 
become an issue of fact, but so long as he 
substantial sum in his farming 
duties, he is not totally and permanently 
disabled. The court based its ruling on the 
case of Mutual Life Insurance Company of 
New York v. Barron, 198 Ga. 1, 30 S. E. 
(2d) 879, wherein it was said that if the 
insured readjusted himself to his handicap 
and was reasonably able to pursue his ordi- 
nary work or any work of like productivity, 
or any substantial part thereof, he would no 
longer be totally and permanently disabled, but 
only partially disabled —Hawes v. Travelers 
Insurance Company. United States District 
Court for the Western District of Kentucky. 
May 30, 1955. 2 Lire Cases (2d) 539. 


earns a 


Hastened Blindness 
Caused by “‘Accidental Means’’ 


Where the insured’s only voluntary act 
was to look up to see where sparks were 
coming from, he did not voluntarily ex- 
pose his eyes to the flash of a blow torch, 
and the fact that the flash operated on a 
diseased condition of his eyes to hasten 
blindness made his condition one caused 
by “accidental means.” Alabama. 


The insured’s policy provided coverage 
when the insured “shall suffer an injury 
caused by external, violent and accidental 
means, that results within three months of 
occurrence of such accident the irrev- 
ocable loss of sight of one or both eyes.” 
The evidence showed that the insured was 
working as a carpenter in a building. He 
was wearing no shield or hood on his eyes. 
While he was walking he noticed sparks 
dropping and looked up to see where they 
came from. His eyes received a flash from 
an electric torch, which an employee was 
holding outside the building. The flash 
came under a steel beam, and the insured’s 
were within four feet of the torch. 
Afterwards, he noticed a flare of brightness 
which would gradually get dark. He re- 
ceived medical treatment but his eyes be- 


823 


eyes 





came worse, and finally he had no more 
than 1 per cent vision in either eye. 

The insured brought an action to recover 
under his policy for the loss of his sight. 
From the facts that appeared at the trial, it 
was shown that the insured had looked at 
the flash of a blow torch on two other occa- 
sions, and that in both instances his eyes 
were hurt. The insurer contended that there 
was no accidental act involved, in the in- 
stant case, but that all parties intentionally 
did the acts which were responsible for the 
injury. It further argued that the insured’s 
blindness was caused by a disease known as 
glaucoma, and that the flash of the electric 
torch could not have caused the insured’s 
blindness by itself. The lower court awarded 
judgment to the insured, and the insurer 
appealed. 

Held: Judgment affirmed for the insured. 
The court ruled that the jury could reason- 
ably find that the insured did not voluntarily 
expose his unprotected eyes to the flash of 
a blow torch which he knew would be dan- 
gerous in the ordinary course of events. 
It noted that the medical experts agreed 
that the insured was suffering from glau- 
coma, and that the flash from the electric 
torch could not of itself cause blindness. 
However, one of the medical experts testi- 
fied that the flash could have hastened the 
insured’s blindness. 

The court concluded from the cases (see, 
for example, Benefit Association v. Arm- 
bruster, 224 Ala. 302, 140 So. 356) that blind- 
ness following accidental injury, not sufficient 
to produce blindness, was caused by “acci- 
dental means” because the accident operated 
upon a diseased condition of the eye and by 
so doing hastened the onset of blindness, 


A REPORT TO THE READER—— 
| 


All large inland marine losses are re- 
ported to the IMUA. A catalog or index 
of these losses is maintained by character- 
istics so that it is possible to more ef- 
fectively investigate losses that look suspicious. 
The IMUA does not itself have an investi- 
gating and protection staff. This work is 
done, with regard to inland marine 
and hazards, through the IMUA but by the 
arson bureau of the national board, which 
is equipped and staffed for protection and 
detective work. 


risks 


Company loss men may disagree as to the 
relative responsibility of their respective 
companies where there is duplication or 
overlapping of coverage. Arbitration agree- 
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which would have occurred in the ordinary 
course of events without the accident. The 
accident involved was external and violent, 
the court said, and the blindness thus ac- 
celerated was the result of “accidental means,” 
—Emergency Aid Insurance Company vz, 
Dobbs. Alabama Supreme Court. Special 
Term, 1955. 2 Lire Cases (2d) 550. 


Short Shorts from the Courts 


Eighth Circuit ... Where there was no 
indication in the application or in the nego- 
tiations between the insured and the agent 
that it was not within the of the 
agent’s authority to fill in the effective date 
of the policy, it was not error to instruct the 
jury that the agent’s statements might be 
considered in determining whether a con- 
tract existed—American Hospital & Life In- 
surance Company v. McQuerry. United States 
Court of Appeals for the Eighth Circuit. 
April 26, 1955. 2 Lire Cases (2d) 422. 


scope 


California ... A group insurance policy 
was the sole measure of the insurance com- 
pany’s liability, and the plaintiff could not 
bring suit for reformation of the policy on 
the basis of an effective date set during pre- 
liminary negotiations for the procurement 
of the policy. —Blos v. Bankers Life Company 
et al. California Court of Appeals. May 19, 
1955. 2 Lire Cases (2d) 402. 


Illinois . . . 
evidence of 


Where there was credible 
suicide, the court committed 
reversible error in instructing the jury as to 
the rule of presumption against suicide.— 
Kettlewell v. Prudential Insurance Company 
of America. Illinois Court of Appeals. Sep- 
tember 21, 1955. 2 Lire Cases (2d) 542. 


se ad 
Continued from page 772 | 


ments have been negotiated which make it 
possible to pay the losses immediately and 
decide about respective liability later—rather 
than do the arguing on the time of the 
insured. 

Such conflicts of coverage occur not only 
among the inland marine lines, but also 
between an inland marine contract and a 
casualty contract or a fire policy. A set 
of guiding principles with regard to such 
conflicts been negotiated, over the 
years, by the IMUA. The cooperative work 
has been done largely with the Association 
of Casualty and Surety Underwriters and 
the National Board of Fire Underwriters. 
New situations of this kind are arising 
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constantly, and new principles must be 


worked out. 


Underwriters’ Laboratories, Inc. 


Underwriters’ Laboratories is the major 
station of our business, operating 
privately-operated 
It is a nonprofit 


testing 
the 
of this type in the world. 
from 
is visited by 


largest laboratories 


institution, its fees its testing work 


maintaining it. It scientists 


and students from all parts of the world. 


The purpose of Underwriters’ Labora- 
tories is to determine by practical and in- 
dependent investigation the probability of 
processes and materials causing and spread- 


ing fires; the ability of building materials 


and appurtenances to resist fire, the sus- 
ceptibility of materials and products to 
damage by fire, smoke, water or other 


extinguishing agent; the ability of machines, 
apparatus, chemicals, hose, and water mains 
to fight fire, etc. It is obviously one of the 
important means of reducing the loss of life 
and property by .fire, as well as by theft 
and accident. 

To Underwriters’ Laboratories come thou- 
sands of products from hundreds of manu- 
facturers, where they are put through the 
most exacting tests by means of scientific 
apparatus and under the trained 
experts. The comprehensive testing equip- 
ment of laboratories, used by the staff of 


eyes of 


engineers, affords exceptional 
this character. 


experienced 
facilities for work of 
Products which meet its tests are labeled 
or otherwise designated or marked—a serv- 
ice that normally exceeds 100 million labels 
per year. The authenticity of the service of 
Underwriters’ Laboratories is generally 
recognized throughout the world. 
Principal offices and testing stations are 
Chicago, more than 250 
people, mostly graduate engineers and chem- 
ists, are employed. There also offices 
and testing laboratories in New York and 


located in where 


are 


San Francisco, and engineers and inspectors 
throughout the United States. 


Underwriters’ Laboratories, Inc., occupies 
its own five-story building at 207 East Ohio 
Street, Chicago, covering almost an entire 
city block. This place—unique in purpose 
and equipment—is a mecca to scientists, and 
should be visted by everyone interested in 
what fire insurance promotes beyond the 
contract. 

Underwriters’ Laboratories’ tests are con- 
with 


ducted in accordance 





Report to the Reader 


standards of 








safe performance based on actual experience, 
engineering knowledge, and an appreciation 
of the problems of manufacturing and in- 
stallation. These standards represent the 
consensus of the best minds in the industry. 
Representatives of interested groups also 
have a voice in their formulation. 
Approximately 50 per cent of the original 
investigations undertaken by Underwriters’ 
Laboratories reveal the necessity of changes 
in products to bring them into conformance 
with the requirements of established safety 
standards. This is convincing evidence of 
the need for such supervisory work and 
proof of the thoroughness with which the 
standards are applied. Out of those devices 
refused approval on the first submittal, 
approximately 50 per cent are subsequently 
resubmitted with necessary to 


warrant approval. 


corrections 


Miscellaneous Associations 


In addition to the general classes above, 
there are several other types of cooperative 
organizations, all conceived to do special 
jobs more efficiently. In the end, all these 
produce economy in the industry by making 
it unnecessary for every company to dupli- 
cate the facilities of the others. There are 
the adjustment organizations which adjust 
for their members in the territories 
they serve. There are inspection associa- 
tions which inspect relatively hazardous 
risks cooperatively for all insurers. There 
are salvage organizations which dispose of 
underwriters at 

Beyond these 


losses 


salvage cooperatively for 

the most favorable prices. 
there are a number of service organizations 
which are only consultive. There’s one of 
insurance accountants, another of insurance 
advertising men, and many others. Actually 
they all function to the same end; the 
exchange of information about how to do a 
specialized job enables all the members to 
do that job more effectively and efficiently. 


So you can see that the hundreds of 
associations and organizations of companies 
and company men in insurance add up to 
a system that makes possible our modern 
insurance world. Without them losses might 
be two or three times what they are today. 
Without them the present status of the in- 
surance industry probably could not have 
been approached at all, let alone developed 
to its present size and state. Without them, 
in other there would not be and 
could not be the tremendous pool of assets 
which is used to pay the loses suffered by 


[The End] 
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